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In The 


CHourt of ala 
for tlfr liatrirt of ffloluotbia 

October Term, 1941 


No. 8154 


Frederick F. Hundley and Mary G. Hundley, 

Appellants 

V. 

Rebecca Gorewitz, Paul \V. Bogikes and Marion 0. 

Bogikes, 

Appellees. 


Appeal from the United States District Court of the 
District of Columbia. 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

Frederick F. Hundley and Mary G. Hundley, his wife, 
Negro citizens of the United States, appeal from a judg¬ 
ment against them in favor of plaintiffs below (appellees 
here) entered December 1, 1941, by the United States Dis¬ 
trict Court for the District of Columbia, after trial without 
a jury, ordering cancellation of a deed to the Hundleys and 
restraming their occupation of Lot 77 (821) in Square 2866, 
premises 2530 13th Street, Northw’est, in the District of 



Columbia on the ground of violation by the Hundleys of a 
perpetual restrictive covenant prohibiting the sale or trans¬ 
fer of said lot to a Negro. (Appellants’ App.* 19). 

The District Court had jurisdiction under D. C. Code 
1940, title 11, section 301. 

This Court has jurisdiction to review the judgment under 
D. C. Code 1940, title 11, Section 101, and United States Code 
title 28, section 225. 

The pleadings which show the existence of jurisdiction 
are the complaint and answer (App. 1). 

STATEMENT OF THE CASE 

Appellants Hundleys are Negroes, appellees Gorewitz and 
Bogikes white (App. 13). Appellants January 17, 1941, 
purchased Lot 77 (821) in Square 2866, improved by a two 
stbry brick residence known as 2530 13th Street, Northwest, 
from a white seller, defendant below Nelson D. Holmes, 
arid ever since have occupied the premises as their home 
(App. 2, 68). The deed to the Hundleys recited it was “sub¬ 
ject to the covenants of record”, to wit: 

^ “Subject also to the covenants that said lot shall never 

' be rented, leased, sold, transferred or conveyed unto 
any Negro or colored person under a penalty of Two 

' Thousand Dollars ($2,000.00) which shall be a lien 

i against said property.” (App. 14). 

t 

This covenant also appeared in the chain of title to appellee 
Gorewitz’s Lot 78 (822) premises 2528 13th Street and 
appellees Bogikes’ Lot 75, premises 2534 13th Street. 
(App. 14). 

* The history of the covenant is that in 1910 Harry B. 
Willson and Harry Wardman built six houses on six con¬ 
tiguous lots in Square 2866, fronting on the west side of 
13th Street, Northwest, in the middle of the 2500 block 


' * Hereafter “App.” means Appellants' Appendix. 
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between Clifton and Euclid Streets, Northwest. The six lots 
and houses %vere 

Lot 80 (824), premises 2524 13th Street 

Lot 79 (823), premises 2526 13th Street (Preston: Fleet) 

Lot 78 (822), premises 2528 13th Street (Gorewitz) 

Lot 77 (821), premises 2530 13th Street (Hundley) 

Lot 76 (820), premises 2532 13th Street 
Lot 75, premises 2534 13th Street (Bogikes) 

(See photograph. Typewritten Transcript, p. 12) 

The builders sold and conveyed five of the lots (Nos. 80, 78, 
77, 76 and 75) under deeds containing the restrictive cove¬ 
nant noted. They sold Lot 79 (the present Fleet house) 
without the restrictive covenant. (App. 14). 

There are six other houses on the west side of 13th 
Street in the same block; and four single houses and three 
large apartments on the east side of the street (Square 
2865) in the same block. (Typewritten Transcript, p. 16). 
None of these properties on either the west side or the east 
side is burdened with the restrictive covenant. (App. 54, 
et seq.). 

In 1928 an attempt was made to have all the owners in 
the block on both sides of the street enter into a 50 year 
restrictive agreement against ownership or occupation of 
any property in the block by Negroes. The agreement con¬ 
tained a proviso 


“that if this indenture be not executed by the owners 
of all the property above described {on both sides of 
the street) and if any of the property, the present owmer 
or OA\Tiers of which do not execute this indenture, be 
hereafter, by the owner or owners thereof, sold, con¬ 
veyed, leased, rented, given to or allowred to be used 
or occupied by a Negro or Negroes . . . the under¬ 
signed and their several successors in ownership and 
their several properties now- o^vned by them shall not 
thereafter be bound by this indenture.” (Italics and 
matter in parentheses, ours.) 
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All ihe property owners did not execute the agreement. On 
the west side of the street the owners of Lot 65 (premises 
2520) and Lot 77 (otherwise Lot 821, premises 2530, the 
Hundleys' house) did not sign. On the east side of the 
street in Square 2865 the owners of Lot 167 (premises 2505), 
Lot 168 (premises 2515) and Lot 831 (premises 2523, the 
Savoy house) did not sign. (Typewritten Transcript, p. 22.) 

In 1934 the Home Owners Loan Corporation made a loan 
secured on Lot 77, Square 2866 (the Hundley house), by 
deed in trust, l^pon default in payment of the loan the 
pro])erty was foreclosed and sold at public auction Novem¬ 
ber 12, 1940; bought in by the Home Owners Loan Corpo¬ 
ration and duly conveyed to it November 13, 1940, by the 
trustees. December 23, 1940, the Home Owners Loan Cor- 
])oration sold and conveyed the property to the defendant 
beloiw Nelson D. Holmes. The deed in trust securing the 
Home Owners Loan Corporation, the tnistees deed to the 
Home Owners Loan Corporatoin, and the Corporaton deed 
to Holmes contained no reference to the covenant. But 
when Holmes conveyed to the Hundleys, he conveyed sub¬ 
ject to the covenants of record.” (App. 72, et seq.) 

On or about June 7, 1940, the owner of Lot 79, Square 
2866 (the Fleet house) sold and conveyed to one Preston 
who immediately put the Fleet family, a Negro family, in 
possession, and conveyed the property March 7, 1941, to 

Ernest Leroy Fleet. (Typewritten Transcript, p.-). On 

January 17,1941, as noted above Holmes sold and conveyed 
Lot 77 to the Hundleys who immediately took possession. 
(App. 73). 

Plaintiffs below Gorewitz and Bogikes and others March 
13,1941, brought suit against Preston and the Fleets in Civil 
Action No. 10,551 to cancel the deed to Ernest Leroy Fleet 
and restrain them from occupying Lot 79 as a violation of 
thei2P^<S restrictive agreement. (Typewritten Transcript, 
pp.‘25, 17 et seq.) On April 7, 1941, Gorewitz and Bogikes 
brought suit against Holmes and the Hundleys to cancel 
the I deed to the Hundleys and restrain them from occupying 
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Lot 77 as a violation of the 1910 restrictive deed covenant. 
(Typewritten Transcript, p.-). 

On final hearing the suit against the Fleets was dismissed 
July 23, 1941. No appeal was taken. (Typewritten Tran¬ 
script, pp. 24-25). 

At the hearing of the instant case it developed from the 
testimony adduced by plaintiffs below that they did not 
purchase their respective properties relying on the 1910 
covenant, and did not know of the 1910 covenant until they 
were told about the same by Sparrel Wood after both the 
Fleets and the Hundleys w’ere in possession (App. 62); 
that the presence of the Hundleys did not depreciate the 
value of the plaintiffs’ properties or the neighborhood 
(App. 43); that the Home Owners Loan Corporation sold 
Lot 75 to the Bogikes for $8,000.00 when the Corporations’ 
asking price was $9,500.00 (App. 78) and wdien it had an 
offer from a Negro bishop of $10,000.00 but did not accept 
same because of the covenant against the property (App. 
39, 78); that the Hundleys are respectable people. (App. 
33, 42). The trial court found that the Hundleys had spent 
about $2,300.00 in improving their premises. (App. 15). 
The basic objection to the Hundleys was their race. (App. 
33, 43). 

Plaintiffs below testified that they would not have pur¬ 
chased their properties if they had known Lot 79 (the Fleet 
house) Avas not covenanted. (App. 32, 41). The court ex¬ 
cluded a question to plaintiff Bogikes whether she "would 
remain in the neighborhood if the Fleets stayed. (App. 42). 

The defendants conceded that they purchased with notice 
of the covenant, relying on the opinion of a real estate agent 
that the covenant was invalid. (App. 74). They further 
proffered evidence to show the cycle of real estate neigh.- 
borhood development, that this neighborhood was passing 
from a home owners neighborhood to a tenancy neighbor¬ 
hood, that the. property was on a main thoroughfare, and 
real estate use along a main thoroughfare changed rapidly, 
and social and economic laws pointed out the inevitability 
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of this property and neighborhood going colored, covenant 
or no covenant, so that to issue the injunction would be 
futile and would not perpetuate the neighborhood as white. 
(App. 65, 66, 83, 84). The court over defendants’ objection 
rejected the evidence. (App. 65, 66, 83, 84). 

Defendants then offered evidence showing the rapid 
growth of Negro ownership and occupation in the area 
within the past fifteen years, and offered to show that in 
other neighborhoods where injunctions against Negro own¬ 
ership and occupation had issued, the injunctions had not 
served to prevent the neighborhood from changing from 
white to colored. (App. 84). This evidence the court re¬ 
jected. (App. 84). 

Defendants tendered evidence on the futilitv of the cove- 
nant and the proposed injunction as defeating its own ends 
by showing that Preston who purchased the Fleet house 
was a Negro who was mistaken for white (App. 69); that 
plaintiff Gorewitz could not tell white from colored, or vice 
v’ersa (Ax)]). 69, 72); that many Negroes were forced to pass 
for -ivliite and did so because of the restrictions on them as 
Negroes (App. 69, 71). This evidence the court rejected. 
(App. 69, 71). 

Lauren Fleet testified that regardless what happened his 
family intended to remain in possession of their house (Lot 
79). (App. 79). 

Subsequent to the hearing of this case but before judg¬ 
ment was entered, premises 2523 13th Street (Lot 831 in 
Square 2865) November 19,1941, was sold to a Negro, Ger¬ 
trude Savoy. Appellants attempted to make this a part of 
the record illustrating the operation of the economic and 
social laws operating on the neighborhood by motion for 
leai’e to supplement their answer. (App. 11; Typewritten 
Transcript, p. 115). The court denied the motion. (App. 
13). 

On December 1,1941, the court entered its judgment can-" 
celling the deed to the Hundleys and ordering them to re¬ 
move from the premises by April 1,1942; whereupon appel- 
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lants duly noted and prosecuted this appeal. (App. 19). 

CONSTITUTION AND STATUTES INVOLVED 

Appellants rely on, among: other things, the due process 
clause of the Fifth Amendment and Section 1 of the Thir¬ 
teenth Amendment to the United States Constitution; the 
United States Code, title 8, section 42; and title 12, sec¬ 
tions 1461 and following. They are set out in the Appendix. 

STATEMENT OF POINTS 

1. The Court erred in holding that the covenant was en¬ 
forceable against appellants. 

2. The Court erred in ordering the appellants to remove 
from the premises inasmuch as the covenant does not pro¬ 
hibit occupation or possession of the premises by a Negro. 

3. The Court erred in holding that the covenant was not 
extinguished when title to the property was acquired by 
the United States, acting through its instrumentality, the 
Home 0\vners Loan Corporation. 

4. The covenant is an unlawful restraint on alienation. 

5. The covenant is against the public policy of the United 
States and not enforceable in a Federal court. 

6. The Court erred in excluding testimony as to the cycle 
of change in real estate use and occupation in the neighbor¬ 
hood. 

7. The Court erred in excluding the question to plaintiff 
Bogikes whether she would remain in her property if the 
Fleets stayed in theirs. 

8. The Court erred in excluding the evidence offered as 
to the racial identity of Preston, and the indistinguishabil- 
ity of many Negroes from whites and Negroes crossing the 
color line because of proscriptions against their race. 
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9. The Court erred in denying appellants’ motion to sup¬ 
plement their answer. 

10. ' Enforcement of the covenant by the Court consti¬ 
tuted governmental action and deprived appellants of their 
property without duo process of law in violation of the 
Fifth Amendment to the United States Constitution. 

SUMMARY OF THE ARGUMENT 

I. The Court erred in holding that the covenant was 
enforceable against appellants in favor of appellees as sub¬ 
sequent grantees, because 

A. The record negatives the existence of any neighbor¬ 
hood scheme of development or comprehensive building 
plan which the covenant was designed to protect. 

B. The covenant in this case constitutes an undue and 
unlawful restraint on alienation. 

C. The covenant was extinguished when title vested in 
the tJnited States, or its alter ego, the Home Owners Loan 
Corporation. 

D. Recital of the covenant in the deed from Holmes to 
the Hundleys could not revive the covenant which had been 
extinguished by the previous conveyances without notice. 

11. The Court erred in ordering appellants to remove 
from the property because the covenant does not prohibit 
the occupation and possession of the property by a Negro. 

ill. The Court erred, to the material prejudice of appel¬ 
lants, in 

A. Excluding the evidence proffered as to the eco¬ 
nomic and social laws controlling the cycle of residen¬ 
tial use of real estate. 

B. Excluding the evidence whether appellee Bogikes 
would remain in her house if the Fleets remained. 
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C. Excluding the evidence regarding Negroes being 
able to and actually crossing the color line because of 
proscriptions on them because of race. 

IV. Enforcement of the covenant by the court is govern¬ 
mental action, and constitutes a taking of appellants’ prop¬ 
erty without due process of law contrary to the Fifth 
Amendment to the Constitution of the United States. 

V. The injunction is futile because the object of the 
covenant can not be attained. 

ARGUMENT 

I 

The Court erred in holding that the covenant was enforce¬ 
able against appellants in favor of appellees as subsequent 
granteesy because 


A 

The record negatives the existence of any neighborhood 
scheme of development or comprehensve building plan 
which the covenant was designed to protect. 

VTiere the covenant is not imposed in furtherance of a 
neighborhood scheme of development or comprehensive 
building plan, the subsequent grantees cannot enforce the 
covenant. 

McNeil V. Gary, 40 App. D. C. 397 (1913). 

Toothaker v. Pleasant, 288 S. W. 38 (Mo. Sup. Ct., 1926). 
Our argument here does not rest on change of neighbor¬ 
hood but on the proposition that the row of the six Willson 
& Wardman houses in the middle of the 2500 block of 13th 
Street between Clifton and Euclid Streets did not constitute 
a neighborhood nor a comprehensive building scheme. 
(Typewritten Transcript, pp. 12, 16; App. 26). 
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1. In said 2500 block of 13tli Street the six Willson & 
Wardman houses are in the middle of the block on the west 
side of the street. On the same west side there is another 
row of houses between them and the corner of Clifton Street, 
and a large boarding house between them and the corner of 
Euclid Street; six other houses on the same side of the 
street, without this covenant or any other legally binding 
restrictive agreement against Negro ownership or occu¬ 
pancy in their chain of title. On the east side of the street 
there are four single houses and three large apartments, 
none of which has this covenant or any other legally binding 
restrictive agreement against Negro ownership or occu¬ 
pancy in its chain of title. There are 19 improved properties 
in tiie 2500 block of 13th Street, with the six Willson & 
Wardman houses constituting a minoritv. These six Will- 
son & Wardman houses do not even constitute a segment 
of houses at one of the four corners; but are in the middle 
flanked on both sides and fronted across the street by prop¬ 
erty not subject to the covenant or any binding racial re¬ 
striction. (Typewritten Transcript, p. 16). 

What is a “neighborhood” within the meaning of the 
cases granting enforcement of these restrictive covenants? 
An entire circle development, e.g. Chevy Chase Circle in 
Kenealy v. Chevy Chase Land Co., 63 App. D. C. 327, 72 
F. 2d .378 (19.34). One block, in Meade v. Dennistone, 173 
Md. 295, 196 A. .330, 114 A. L. R. 1227, (1938); at least a 
block, in Porter v. Johnson, 115 S. W. 2d 528 (Mo. Supreme 
Court, 1938). Immediate vicinity, in Grady v. Garland, 67 
App. D. C. 7.3, 89 F. 2d 817 (1937). Counsel has not been 
able to find anv case in which a minoritv of six houses in 
the middle of a built up block of 19 properties has been held 
to constitute a neighborhood for purpose of enforcing a 
“restrictve neighborhood development” covenant. 

Grady v. Garland, supra, is the smallest unit of houses 
which the local courts have dealt with in these restrictive 
covenant cases. There 8 houses on the corner of a block— 
6 bn First Street and 2 contiguous houses around the cor- 
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ner of First and S Streets on S Street—were involved, but 
the decision of the court is })redicated directly on the houses 
in the immediate vicinity. Further, Grady v. Garland can 
be distinjyuished on the ground that the plaintiff who asserted 
the invaliditv of the covenant came in and asked affirmative 
relief: not only that the covenant be cancelled as against 
his property on First Street but also that it be cancelled 
as against the two defendants’ properties around the corner 
on S Street. In the instant case appellants are not asking 
any affirmative relief but merely defending their ownership 
and occupancy against plaintiffs’ attack. 

2. The plaintiffs below (appellees) have given us their 
own construction of “neighborhood.” Plaintiff Gorewitz 
testified that what she wanted to protect was not only the 
six Willson & Wardman properties but fundamentally the 
block (App. 35-36). Sparrel A. Wood, the prime mover 
and activating spirit in the ease, testified for plaintiffs 
that he called block meetings; that what everyone was 
tr\dng to do at the outset was to protect the “citizens 
agreement” which unsuccessfully attempted to blanket 
the block, and that no one {not even plaintiff Gorewitz) 
knew about the separate 1910 deed covenant on the 
Willson & Wardman houses until he himself had first 
been informed thereof by Patrick D. Holmes, verified the 
information at the title company, called a block meeting 
and then for the first time advised Mrs. Gorewitz and the 
others about the 1910 deed covenant on the Willson & Ward- 
man houses. (App. 54 et seq.) It is obvious beyond possibility 
of dispute that plaintiffs did not consider these six Willson 
& Wardman houses in the middle of the block as a neigh¬ 
borhood. 

3. The record negatives the existence of any neighbor¬ 
hood scheme in this case, regardless whether one adopts 
the block-unit or even a six-house-middle-of-the-block seg¬ 
ment unit as the yardstick. On the block-unit standard the 
record discloses that in 1928 some of the then o-^mers of 
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property in the block attempted to blanket all properties 
in the block with a restrictive 50-ycar agreement barring 
Negro ownership or occupancy of properties in the block. 
(Typewritten Transcript, p. 22). The o\vners of 5 prop¬ 
erties out of 19 properties in the block refused to sign; 
and it has been .judicially determined in another suit 
wherein the same appellees were plaintiffs that said restric¬ 
tive agreement was not binding. {Gorcivitz v. Preston^ Civil 
Action No. 10551; Typewritten Transcript, pp. 23, 24). 

On the six-house-segment standard the record discloses 
that Willson & Wardman sold house No. 2 in the row [Lot 79 
(823), premises 2526 13th Street—the Fleet house] without 
any restrictive covenant in the deed. There are cases hold¬ 
ing that where a person develops a tract of land and sub¬ 
divides it into lots which he conveys subject to well defined 
restrictions, his failure to include the restrictions in the 
deeds to one or two lots will not shatter the general scheme. 

I 

I Leader v. Leflamme, 111 Me. 242, 88 A. 859 (1913); 
same tract of land, Caron v. Margolin, 128 Me. 340,147 
A. 419 (1929). 

But a critical examination of the facts of those cases will 
show there is no magic in the word “subdivision,” that the 
word “subdivision” is not a word of art. Critical examina¬ 
tion will show that the tract in question was a large tract 
of land in which one or two lots constitute a negligible per¬ 
centage and leave the great mass of the land unaffected by 
the deviation. The instant case presents a different situation. 
Here the deviation is one out of six, and not a house on the 
end of a row but house No. 2 in the middle of the row: 


13 



13th 
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House No. 1 is isolated, so the only unbroken line of cov¬ 
enanted houses is four houses beginning with the Gorewitz 
house No. 3 and running thru the Bogikes house No. 6. That 
reduces the “neighborhood” to four houses. But AVillson & 
Wardman did not build four houses; they built six. There 
is nothing in the record to show they were more concerned, 
placed a higher value on, or in any way held houses 3, 4, 5 
and 6 different from houses 1 and 2. The practical deviation 
with houses 1 and 2 out of the restrictive “scheme” shows 
a deviation of 33.3 per cent. 

It needs no argument to prove that the smaller the size 
of the subdivision the more significant any deviation be¬ 
comes. A deviation of 33.3 per cent would cripple even so 
large a development as a city suburb. It is absolutely fatal 
in a subdivision of six lots in the middle of one city block. 
Certainlv no one can reasonablv hold that Willson & Ward- 
man created a restricted neighborhood out of their sub¬ 
division of six lots in the middle of the 2500 block of 13th 
Street. 

4. If the restrictive covenant be construed as the hope of 
the builders Willson & Wardman that some day the owners 
of the other properties in the block would get together and 
create a restricted neighborhood, the record shows the col¬ 
lapse and frustration of such hopes in 1928 when the ovTiers 
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of five properties out of nineteen, more than 25 per cent of 
the properties, refused to sign the restrictive agreement. 
(Typewritten Transcript, pp. 16, 22.) 

5. The record likewise negatives any theory of a compre¬ 
hensive building plan. The record definitely shows the 
AVillson & Wardman houses as a part of a long row of 
houses running the entire length of the square. (Typewrit¬ 
ten Transcript, p. 12.) The houses in the block are not of 
the same type of construction. (Typewritten Transcript, 
p. 115.) The record is silent as to who built them; why or 
when; whether they were built in groups by real estate 
speculators or independently by individual o\\Tiers. ^^ferely 
stating that AVillson & IVardman subdivided their ground 
and built a row of six dwelling houses in the middle of the 
block does not establish a comprehensive building scheme 
broad enough to support a racial restrictive covenant run¬ 
ning with the land. Any time an owner subdivides a single 
lot he creates a new “subdivision.” If he builds two houses 
in the middle of a square he has created a building scheme. 
If he conveys both these houses subject to a perpetual re¬ 
strictive covenant against Negro ownership or occupation, 
is the court going to hold that those two houses constitute 
such a comprehensive building scheme that the covenant 
will run with the land against subsequent grantees poten¬ 
tially arJ infinitin)}. If that is so, the value of the Negro’s 
citizenship becomes very small indeed. 

6. Where racial prejudice is not concerned, restrictive 
covenants burdening the title and use of real estate are not 
encouraged. 


“Restrictions of this nature placed upon the use of 
real estate are to be strictly construed against the 
grantor, and liberally in favor of the grantee,” per 
Van Orsdel, J., dissenting in McNeil v. Gary, supra, at 
p. 402, where a Negro was not involved. 
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The burden was on the plaintiffs below to establish that 
the covenant in this case ran with the land. Plaintiffs below 
offered no such evidence, but relied wholly on the fact that 
this court had held that a similar covenant imposed on 
property in another neighborhood in the District of Colum¬ 
bia ran with the land. (App. 22). 

Torrey v. Wolfes et al, 56 App. D. C. 4, 6 F 2d 702 (1925). 
But the genius of our law is that the decision and opinion 
of the court must be read in the light of the facts before the 
court. 

In the other cases involving a similar covenant the Court 
had before it much larger developments of property than 
the abbreviated undertaking of IVillson & IVardman here. 
The picture in this case is of two real estate speculators in 
1910 putting up six houses in the middle of a block, un¬ 
related in plan or program to any buildings on the sides, 
front or rear; putting a restrictive covenant on five out of 
the six houses, with the unrestricted house in the middle of 
the development; then 30 years later after Negroes had 
bought and moved into the unrestricted house No. 2, the 
white owners, subsequent grantees, of houses No. 3 and 6 
want to use the covenant to evict a Negro familv which has 
bought and moved into house No. 4, where the entire block 
has no valid restriction against Negro ownership and oc¬ 
cupancy, and in addition to the Negro family in house No. 2 
another Negro has bought property directly across the 
street from the Willson & Wardman houses. (App. 11), 
Typewritten Transcript, pp. 12,115.) It is respectfully sub¬ 
mitted that this is carrying racial prejudice to the point 
of spite and petulance which this Honorable Court can not 
possibly uphold. 


B 

The covenant in this case constitutes an undue and 
unlawful restraint on alienation. 

In this jurisdiction covenants imposing a perpetual re- 
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straint ap:ainst Xcirro ownership and occupation have been 
upheld without a critical examination of the implications 
involved. 

E.g:. Ton'd) w lT>;//c.s', 56 App. D. C. 4, 6 F. 2d 702 

I (10-25) 

Cornhh v. O^Donogliuc, 58 App. D. C. 359, 30 F. 2d 
983 (1929) 

But the question can not be dismissed so lightly. The re¬ 
striction is basically inconsistent with the nature of a fee 
simple title. The evils of the rule a.£:ainst perpetuities be¬ 
come slight by comparison. Politically and socially such 
])erpetual covenants i*eflect a world gone with the wind, and 
rush into the realm of pro])hecy in which in view of the 
thunder of guns all over the world at this moment the wisest 
men fear to ti’oad. 

j Real estate in this country is as much an article of sale 
and traffic as ]iersonal property, and the policy of govern¬ 
ment has always been to encourage both the acquisition 
and easv and free alienation of lands. 

yinndlchanm v. McDomicU, 29 Mich. 78,18 Am. Rep. 61 
(1874) 

Even if we should admit for purposes of argument that a 
restraint on the fee for a limited duration is not illegal, 

, Contra, Los Angeles Ini'cstment Co. v. Gary, 181 Cal. 
680,186 P. 596, 9 A. L. R. 115 (1919) 

Nevertheless a perpetual covenant is too long and the class 
excluded is too large for a y)erpetual restraint to be upheld. 

Porter v. Barrett, 233 Mich. 373, 206 N. W. 532, 42 
A. L. R. 1267 (1925) 

White V. White, 108 W. Va. 128,150 S. E. 531,66 A. L. R. 
518 (1929) 
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The history of real estate development in the District of 
Columbia in the past 50 years shows an ever increasing use 
of private restrictive covenants as devices to prevent 
Negroes from buying property anwhere outside of tradi- 
tionallv Negro settled areas in the District of Columbia. 
The Negro poinilation according to census reports and 
common observation is constantly growing. Yet these per- 
l)etual covenants would take one historical moment and 
attempt to freeze the civic pattern of that moment world 
without end. 

The result is overcrowding, with all the economic con¬ 
comitants of higher rents for the old houses which whites 
have abandoned, higher sale prices, which with a low in¬ 
come group such as the Negro population means that 
Negroes have to pile more persons into a house to meet 
the rental or monthly payments. This in turn produces 
abnormal wear and tear and depreciation of property, the 
creation of slum and depressed areas. 

‘^Similarly in Washington, D. C., there is a central 
nucleus of blocks almost entirely occupied by non-whites 
in the area that has its center at Seventh Street and 
Florida Avenue. This area is surrounded by a fringe 
of blocks in which non-white concentration is smaller. 
AMiile there is thus a gradual transition in densitv of 
non-white population in the central part of Washington, 
the non-white areas come to an abrupt termination in 
the northwest quarter at Park Road and ■Monroe Street, 
and at Euclid Street between Sixteenth Street and 
Columbia Road. There are small detached colonies in 
Washington beyond this central nucleus in all direc¬ 
tions. Outlying non-white colonies such as Anacostia 
in Washington, and at Ninety-fifth and State Streets 
in Chicago, are like satellites detached from the main 
mass.” From The Structure and Growth of Residential 
Neighborhoods in American Cities, p. 68 (study by the 
Federal Housing Administration, Govt. Ptg. (Dffice, 
1939). 

*^This gradation of rent reveals qualitative differ¬ 
ences of housing as between white and non-white races. 
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The differences are borne out by the relative condition 
of structures in blocks occupied by white, mixed, and 
non-white persons. Thus, 12.2 per cent of the struc¬ 
tures in the 85,478 blocks (of a 64-city survey) occupied 
exclusively by white ])ersons were in need of major 
! repairs in 1934 or were unfit for use. In the 10,288 
mixed racial blocks, .38.6 ])er cent of the structures were 
in this poor condition, and in the 5,004 blocks occupied 
exclusively by non-white races, the proportion of such 
structures rose to 50.9 per cent. 

“Such fiirures compel us to conclude that other than 
white racial irroui)s in American cities dwell largely in 
sections marked by low-quality housing.” {Loc. cited, 
p. 71.) 

In the wake of overcrowding stalk crime, immorality, 
and disease. And the very prejudiced white people who 
make these perpetual restrictive covenants to keep Negro 
reMdences at arms-length ])ay the toll of the increased 
public cost of crime, immorality, disease and fear of vio¬ 
lence. They j^ay in even a more direct way. They pen the 
N(l?groes u]) like cattle in ghettoes at night, yet these same 
Negroes in the morning enter their homes as serv^ants to 
perform all the intimate tasks of the household including 
the pre-school training of the covenantors’ children. 

The Constitution prohibits the public authorities from 
creating these racial ghettoes; 

Buchanan v. Warleij, 245 U. S. 60, 62 L. ed. 149, 38 
S. Ct. 16 (1917) 

yet the courts give private citizens the power by subtract¬ 
ing ever increasing areas of land from the Negro market to 
do indirectly what the government can not do directly. 
It is not enough to engage in sophistries about “freedom 
of contract.” 

Corriqan v. BucMey, 55 App. D. C. 30, 299 F. 899 (1924) 
aflRrmed 271 U. S. 323, 70 L. ed. 969, 46 S. C. 521 
(1926) 
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Negroes are not asking the courts to compel white people 
to sell property to them against their will. 'V\liat they 
are asking is that when a white person voluntarily makes 
up his mind to sell to a Negro, the sale should not be 
enjoined because some “dead hand” two generations 
previous not wishing Negroes as neighbors placed a per¬ 
petual restriction on the land binding all future generations. 
Perha|.)s perpetual covenants might not have been oppressive 
in frontier days when there was a surplus of una])pro- 
priated land; but frontier days in American cities have 
passed. All the land is approjn-iated and owned. Ownership 
of land must pass by substitution, not new acquisition. The 
white people have the bulk of the land. Will they intelli¬ 
gently try to make provision for the irresistible demands 
of an expanding population, or will they blindly permit 
private individuals whose social vision is no broader than 
their personal prejudices to constrict the natural expansion 
of residential area until we reach the point where the 

irresistible force meets the immovable bodv? 

* 

There is another factor which makes these perpetual 


racial restrictive covenants an unlawful restraint on aliena¬ 


tion. Negroes constitute approximately 30 per cent of the 
population of the District of Columbia. These perpetual 
covenants reduce the medium real estate market by just 
30 per cent. 

Even white neighborhoods do not remain static. “There 
is a constant outward movement of neighborhoods because 
as neighborhoods become older they tend to be less desir¬ 
able. Forces constantlv and steadilv at work are causing 
a deterioration in existing neighborhoods . . . Both the 
buildings and the people are always growing older. Physical 
depreciation of structures and the aging of families con¬ 
stantly are lessening the vital powers of the neighborhood. 
Children grow* up and move away. Houses with increasing 
age are faced with higher repair bills. This steady process 
of deterioration is hastened by obsolescence; a new and 
more modern type of structures relegates these structures 
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to the second rank. . . . There is often a sudden decline in 
value due to a sharp transition in the character of the 
neiirhborhood or to a period of depression in the real estate 
cycle. These internal changes due to depreciation and 
obsolescence in themselves cause shifts in the locations of 
neighborhoods. . . . The erection of new dwellings on the 
periphery of a city, made accessible by new circulatory 
systems sets in motion forces tending to draw population 
from the older houses and to cause all groups to move up 
a st(^p leaving the oldest and cheapest houses to be occupied 
by the poorest families or to be vacated. The constant 
competition of new areas is itself a cause of neighborhood 
shifts. Every building boom, with its new crop of struc¬ 
tures equi])])ed with the latest modern devices, pushes all 
existing structures a notch down in the scale of desirabil¬ 
ity.’^ [F. H. A. study, loc. cited, pp. 121-122]. 

On whom does the economic loss in values fall? On the 
white owners or their descendants. It is a fallacy to speak 
of Xegroes causing a change in the neighborhood. The 
Negroes never appear as a cause; their appearance is a 
result of previous changes in the neighborhood antedating 
their presence. Xegroes cannot buy until white people are 
willing to sell. The white people do not sell until the old 
characteristics of the neighborhood are gone and they want 
to get out and away to a new neighborhood. 

The proof that the covenants defeat themselves is the 
fact that the very people who make the covenants are the 
veiy people who break them. 

“On the other hand, houses in intermediate rental 
neighborhoods designed for small families can be 
handed down to a slightly lower income group as they 
lose some of their original desirability because of age 
and obsolescence. There is a loss of value when a 
transition to a lower income group occurs, but the 
house is still used for the essential purpose for which 
it was designed; and the loss of value is not so great. 

' There is always a class filtration to occupy the houses 
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in the intermediate rental neighborhoods. Hence, a 
certain stability of value is assured.” (F. H. A. study, 
loc, cited, pp. 121-122). 

The truth is that instead of depreciating a neighborhood, 
Negro home purchasers tend to peg the falling values or 
even increase them because the demand of Negroes for 
homes always exceeds the supply. Neighborhoods follow 
a definite cycle of development. They begin as white home 
residential areas; they pass to partial tenancy, then almost 
complete tenancy with resultant anonymity. At that point 
the old neighborhood is gone—prior to the first Negro pur¬ 
chase. Negro home owners come in and improve the old 
structures for their own family use. (App. 47). Values 
rise, even for the white owners who wish to remain. 

In the present case appellants showed that the 2500 
block of 13th Street had passed to the tenancy cycle so 

far as whites were concerned. (App.-). The Negroes 

then and not until then were able to begin bu\dng homes. 
The best evidence as to the effect of Negro purchases in 
this neighborhood comes from the lips of a white real estate 
expert, introduced by plaintiffs below as their own witness: 
(Patrick D. Holmes, App. 46, 47, 48, 50, 53): 

‘ ‘ Cross-Examination 

*‘Bv Mr. Houston . . . 

“Q. Now Mr. Holmes, you are familiar with the property 
that the Huntleys bought ? 

“A. Yes sir. 

“Q. Have they depreciated or deteriorated the property 
by their occupation? 

‘‘A. I should say not.” (App. 46) ... 

Mr. Holmes will you give your expert opinion as to 
the effect of the Huntleys taking over the occupation and 
use of the real estate, considering the repairs they have 
made, as to either its depreciation or increase in value? 

‘‘A. They have improved the property, at least to the 
extent of $1,500.00 or $2,000.00. It is improved to that 
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extent. I would not have obligated myself to do it for less 
than that. 

“Q. In comparison with the other five houses in the 
same row, how would vou sav the Huntlevs’ house com- 
pares in appearance? 

“A. I have not inspected the interior of each of those 
houses, but, I would say they have got the best house in 
the row. ’ ’ (App. 47-48). 

“Re-direct Examination 

“Bv Mr. Gilligan: . . . 

Would you like to buy Mrs. Gorowitz’ home so 
that! you might live next door to the Huntleys ? 

“A. I would rather live next door to the Huntleys than 
Mrs. Gorowitz. 

“Q. That is not my question. If she paid $13,000.00 for 
her property, and wanted to sell for $10,000.00, would you 
pay that and live next door to the Huntleys? 

“A. No, I would not pay that for it now. 

“Q. Does the moving in of colored people depreciate the 
value of price in the neighborhood? 

“A. That depends on the neighborhood. In that neigh¬ 
borhood the colored people have paid $1,000.00 to $3,000.00 
more.” (App. 48). 

‘ ‘ Recross-examination 

“By Mr. Houston: . . . 

“Q. Mrs. Gorowitz has testified that in 1927 she bought 
her property for $13,500.00. Assuming there were no Ne¬ 
groes in the block at all, would her property be worth 
$13,500.00 today? 

“A. Xo sir, it would not be worth much more than 
$6,500.00. 

“Q. As a matter of fact generally in 1927 there was an 
era of great inflation in real estate values? 

“A. Yes, sir. • 

‘“Q. So, in your opinion as a real estate operator, if Mrs. 
Gorowitz wanted to sell, and was not able to get $13,500.00, 
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it would not be because Negroes were in the block, and that 
they have depreciated the value of the property ? 

“A. No sir.” (App. 50). 

“Q. I will ask you further, in your opinon the fact of 
the Hundleys’ remaining in the block depreciates the value 
of the property in that block? 

“A. I don’t think so.” (App. 53). 

Photographs of exterior and interior views of the Hund¬ 
ley house show that they maintain their property according 
to high cultural standards (Typewritten Transcript, pp. 

-), and plaintiff Bogikes was forced to admit the same 

(App. 43). 

There must be a market for these houses which the white 
people want to leave. There must be a point at which 
because of obsolescence and other internal and external 
changes in the neighborhood no white people with income 
suflBcient to maintain the houses will be willing to take them. 
"WTiat is to happen to the houses at that point in face of 
the perpetual restrictive covenant against Negro owner¬ 
ship and occupancy? Here only two owners out of four 
covenanted houses are complaining about the Hundleys’ 
presence; and of these two plaintiff Bogikes says she will 
move even tho the Hundleys have to vacate under injunction 
if the Fleets remain in their house (App. 41). ^Yill the 
court uphold a dog-in-the-manger attitude on the part of 
plaintiff Gorewitz, just because she bought her property 
for $13,500.00 at boom prices and cannot get her price now, 
and evict the Hundleys from her north side while the Fleets 
remain immovable on her south side? (App. 79). Will the 
court destroy the ultimate residual market for these houses 
to satisfy one citizen’s prejudice? 

It.is a crime and a sour reflection on.the moral standards 
of American life that Negroes have to buy obsolete houses 
at exorbitant prices, which white people are vacating, in 
order to have decent housing. That must be a comforting 
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thought for a Xegro soldier to reflect upon while standing 
sentry duty in Australia or the Philippines. But we con¬ 
fine ourselves to the question of marketability. And the 
poini there is that these perpetual covenants not only plague 
the Negroes but ultimatelv fasten themselves like millstones 
around the necks of the whites who make them. We repeat 
these perpetual covenants run too long and the class ex- 
clud(^d is too large for them to be upheld. They are an 
anachronism; they are inconsistent with the structure and 
grow^th, and ever changing population of our American 
cities. They constitute an unlawful restraint on alienation, 

and the courts should strike a blow for national unitv bv 

* « 

emphatically declaring them null and void and a cloud on 
the title to the land. 

See dissenting opinion of Stephens, J., in Grady v. Gar- 
land, supra. 


C 

The covenant was extinguished when title vested in the 
United States, or its alter ego, the Ho7n& Owners Loan- 
Corporation. 

The Home Owners Loan Corporation is a governmental 
agency of the United States partaking of all incidents of 
sovereignty not waived by Congress. It was created by 
the mere fiat of Congress, is under the exclusive control of 
the Federal government; all its officers and agents are gov¬ 
ernment employees; the objects of its creation and oper¬ 
ation are governmental functions; its funds are public 
funds; and criminal interference with its operations is an 
offense against the United States. 

I See Home Owners Loan Act of June 13, 1933, c. 64, 
48 Stat. 128; U. S. Code, title 12, ch. 12. (App. 87 
et seq.) 
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The Act itself denominates the H. 0. L. C. as ‘‘an instni- 
mentalitv of the United States.” 

U. S. Code, title 12, ch. 12, sec. 1463 (a). (App. 87). 

The Attorney General of the United States has ruled the 
H. 0. L. C. to be 

“. . . in ev’erything but form, a bureau or depart¬ 
ment of the Federal government. It is regulated and 
directed by Federal officials; all of its capital stock 
is furnished by the government; it is given free use of 
the mails.” 37 Op. Atty. Gen. 241, 244 (1933). 

The Supreme Court of the United States has recognized 
the H. 0. L. C. as an arm of the Federal government for 
the purposes for which it was created. 

Pittman v. H, 0. L. C., 308 XT. S. 21, 32 (-) 

See also Graves v. New York, 306 U. S. 466, 477, 486 
(1938) 

The state courts have characterized the H. 0. L. C. as an 
arm of the government. 

Comm. V. Bouse, 163 Va. 841,178 S. E. 37, 39 (1935) 

The Home Owners Loan Corporaton is operated directly 
and exclusively by Federal officers. The Federal Home 
Loan Bank Board members—themselves appointees of the 
President—^^vere ordered by Congress to create the Home 
Owners Loan Corporation, to ser\’e as the board of directors 
of the H. 0. L. C., without additional compensation, and to 
operate the H. 0. L. C. “under such by-laws, rules and regu¬ 
lations as it may prescribe for the accomplishment of the 
purposes and intent of this section.” 


Sections 1462 and 1463 (a) 
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The emplo^^ees of the H. 0. L. C. are considered employees 
of the United States. 


Comm. V. Rouae, supra 

Walker v. II. 0. L. C., 25 F. Supp. 589 (1938) 

The entire stock of the H. O. L. C. was subscribed for 
by the Secretary of the Treasuiy on behalf of the United 
States. 


Secton 1463 (b) 

The obligations of the H. 0. L. C. are obligations of the 
United States, and guaranteed principal and interest by 
the government; and in case the H. 0. L. C. is unable to 
pay, are paid by the Secretary of the Treasury’ out of monies 
in the Treasurv*. 

to 

Section 1463 (c) 

Thb risk of the undertaking lies entirely upon the United 
States; and into the Treasur\’ of the United States go all 
surplus and profits. 

Section 1463 (k) 

Congress has specifically clothed the H. 0. L. C. with 
most of the sovereign immunity from taxation. Its bonds 
are exempt both as to principal and interest from all Fed¬ 
eral and state taxation, except Federal surtax, estate, in¬ 
heritance and gift taxes; the corporate franchise, capital, 
reserves and surplus are exempt from all taxation. Only 
with respect to its real property did Congress waive this 
immunity. 


Section 1463 (c) 
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Its mortgages cannot be subjected to a state tax. 

Pittman v. H. 0. L. C., 308 U. S. 21 (1939) 

Sahin v. H. 0. L. C., — Okla. —, 105 P. 2d 245 (1940) 
H. 0. L. C. V. Anderson, — Kan, —, 64 P. 2d 14 (1937) 

It is immune to state laws demanding certain requirements 
of “foreign corporations.” 

n. 0. L. C. V. Stookey, 59 Idaho 267,81P. 2d 1096 (1938) 
Severson v. 77. 0. L. C., 184 Okla. 496, 88 P. 2d 344 
(1939) 

^ E, 0. L. C. V. Barone, 164 Misc. 187, 298 N. Y. S. 531 
(1937) 

It is entitled “to the free use of the United States mails 
for its official business in the same manner as the executive 
departments of the Government.” 

Section 1463 (j) 

The financial affairs of the H. 0. L. C. are regulated as 
those of any other department of the Federal government. 
It is forbidden to “incur any expense for administrative 
purposes except of an annual appropriation by Congress 
for that purpose” and all such expenses are required “to 
be accounted for and audited in accordance with the terms 
and provisons of the Budget and Accounting Act of 1921.” 

Act of !May 23, 1938, c.—, sec. 4, 52 Stat. 410 

In 1939 the H. O. L. C. was included in the agencies over 
which the Federal Loan Administrator was given super- 
visor\’ powers and the responsibility of coordination of 
functions and activities. 

Reorg. Plan No. 1, sec. 402, U. S. Code, title 5, section 
133t, note. 
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In recovering back the money lent home owners on mort¬ 
gages it is performing a public function. 


n. 0. L. C. V. Grundy, 122 N. J. L. 301, 4 A. (2d) 784 
(1939) 

It has long been settled that Congress may create and 

I ^ 

use any instrumentality it may deem appropriate to carry 
out the powers conferred upon it by the Constitution. 

McCulloch V. Maryland, 4 Wheat (17 U. S.) 316 (1819) 
Clallam County v. U. S., 263 U. S. 341 (1923) 

This power includes the power to create corporations for 
the exercise of governmental functions. 

Clallam Coimty v. U. S,, supra 

Tile fact the government chooses to act through the cor¬ 
porate form rather than an old-line executive department 
is immaterial on the issue of sovereign exemption. 

WallxcrY. H. 0. L. C., 25 F. Supp. 5S9 (1938) 

Congress has the full power to determine the sovereign 
powers and immunities of its instrumentalities, and the in¬ 
tention of Congress as determined by express declaration 
or the rights, powers and privileges conferred on the in- 

strumentalitv are determinative. 

* 

I Helveriny v. Gcrhardt, 304 U. S. 405 (1938) 

Pittman v. H. 0. L. C.. 308 U. S. 21 (1939) 

The rights, powers and privileges which Congress conferred 

on the H. 0. L. C. are inconsistent with anv theorv other 

♦ ♦ 

than that the H. 0. L. C. is a sovereign instrumentality of 
the government itself. 

' Adams v. H. 0. L. C., 107 F. 2d 139 (1939) 
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The decisions which hold the H. 0. L. C. suable in tort 
E. g., Prato v. H. 0. L. C., 106 F. 2d 128 (1939) 
or subject to garnishment. 


E. g., Central Market v. King, 132 Neb. 380, 272 N. W. 

244 (1937) 

rest on an interpretation that Congress has expressly 
waived the immunity of the H. 0. L. C. from the judicial 
process. Congress has authorized suits against the United 
States itself in certain cases. 

See United States Code, title 28, sections 761 et seq. 

The purposes of the H. 0. L. C. fall directly within the 
constitutional powers of Congress to tax, borrow and make 
appropriations for the general welfare. 

V. S. V. Kay, 89 F. 2d (19) (1937) 

Markowitz v. Berg, 125 N. J. Eq. 56, 4 A. 2d 410 (1939) 

The only functions it is authorized to perform are govern¬ 
mental in nature. This is no business partnership; its only 
contacts with the commercial field are incidental contacts 
arising from the refinancing of existing private mortgages. 

The cases which apply the commercial concept to other 
corporations in which the government is interested can all 
be distinguished either by split ownership or control; incor¬ 
poration under local laws, or other features ditferent from 
the exclusive creation, ownership, control, risk, or financing 
bv the United States. 


What sort of title does the government take when it ac¬ 
quires title thru an H. 0. L. C. foreclosure? Does it pass 
title free from racial restrictive covenants? 
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Express authority on the first question has not been 
found; but it is submitted that from the elements of sover¬ 
eignty cloaking the H. 0. L. C. and the use of public funds 
and guarantee of all H. 0. L. 0. obligations by the United 
States the foreclosure passes title to the government in its 
sovereign capacity. 

A deed to the state is not forfeited because the property 
is not used for purposes restricted by the deed. 

See Staic v. Lalxe Shore R. Co,, 1 Ohio X. P. 292 (-) 

If the land in question had been sold to the defendants 
at a tax sale, they would have taken free from the racial 
restrictive covenant. 

Ocean Beach Improvement Co. v. Jenkins, — Fla. —, 
194 So. 787 (1940) 

The federal law is that a valid tax deed clothes the pur¬ 
chaser with a new and complete title in the land, under an 
independent grant from the sovereign which bars all prior 
titles, encumbrances and all equities arising out of them. 

, See Hefner v. Northivesrern Mutual Life his. Co., 123 
' U. S. 747, 751, — L. ed. — (1889) 

Authority to the same effect is not lacking in the states. 

E. g.. Hunt v. Boston. 183 Mass. 303, 167 N. E. 244 
, (1903) 

' Hill V. Williams, 104 Md. 595, 65 A. 413 (1906) 

Almogardo Imp. Co. v. Hennessee. 40 N. M. 162, 56 P. 
2d 1127 (19.36) 

The purchaser from one holding under a tax deed is as 
fully protected as a bona fide purchaser. 

See Atlanta Nat. Bldg, d Loan Ass^n v. Gilmer, 128 
F. 293, 298 (1904) 
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There is no fundamental distinction between a sale of 
land for taxes due the United States, and a sale of that same 
land for the satisfaction of a mortgage debt due the United 
States. In each case the government is getting merely 
what was due it. In each case the government exercises 
its sovereign prerogative in passing to the purchaser its 
owm title in order to replenish its treasury. 

If the United States had acquired title to the land here 
involved by eminent domain, the restrictive covenant would 
have been extinguished. This proposition is too plain for 
argument. Yet the plaintiffs below would not have been 
entitled to any compensation for destruction of the restric¬ 
tive covenant (assuming it was binding and ran with the 
land). 

Moses V. Hazen, 63 App. D. C. 104, 68 F. 2d 842 (1934) 
TJ. S. V. Certain Lands, 112 F. 622 (-) 

Eminent domain is merely one method of acquiring title, 
and only a method. Suppose the government had decided 
to erect a court house on Square 2866. Would it be con¬ 
tended that if the government acquired the Hundley, Gore- 
witz and Bogikes properties by voluntary purchase instead 
of eminent domain that Negroes would be trespassers 
when they stepped on such parcels but not elsewhere in the 
square. 

The government paid full value for the Hundley prop¬ 
erty. A public auction sale is one device for ascertaining 
value just as the award of a jury of condemnation is 
another. When the government paid full value for this par¬ 
ticular lot, it took an unrestricted title, and as sovereign 
could not be bound by a perpetual restrictive covenant 
against one class of its citizens. 

Would it be contended that Congress by mere legislative 
fiat without payment of any compensation could not trans¬ 
fer title from the H. 0. L. C. to the United States Housing 
Authority, the Secretary of War or any other governmental 
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ag(^ncy ? If Congress can do this, the reason is that title has 
been vested in the sovereign United States. 

Let us suppose Congress desired to use this property 
while the United States held the title as a dormitory for 
war workers. Would Xegro citizens engaged in govern¬ 
ment war work be barred from residence, renting rooms, 
because of the covenant? Or suppose the Army wanted to 
use this property as quarters for Negro officers stationed 
in Washington. Would any court issue an injunction 
against the Negro officers based on the restrictive covenant? 

The method by which the government acquires title: 
whether thru a special agency of its own or thru an old- 
line executive department is immaterial. 

Clallam County v. XJ. S., supra 

After acquiring its paramount title the government, thru 
its alter eyo the H. 0. L. C., could not continue the pro¬ 
hibition of this perpetual restrictive covenant. It could 
neither command nor permit that the property be o^vned 
perpetually by one class of its citizens to the exclusion of 
another class, based solely on race or color. Such would be 
directly opposed to the Fifth Amendment and the Civil 
Rights xVet giving all citizens equal right to acquire prop¬ 
erty. 


U. S. Code, title S, section 42. (App 86). 

I The implication of a contrary position is that the govern¬ 
ment can take public money from the Treasury to which all 
citizens have contributed according to their means, and use 
that money to perpetuate discriminations against one class 
of its citizens forever, based solely on race or color. If it 
could do this, it could perpetuate discriminations against 
Catholics in favor of Protestants. Or to make the illustra¬ 
tion more extreme, the plaintiffs below would have to argue 
that the H. 0. L. C. could make a loan on property subject 
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to a perpetual restrictive covenant that only white Catholics 
might own and occuijy the land, then after default by the 
white Catholic owmer, foreclosure and purchase by the gov¬ 
ernment at public auction, the government’s resale market 
would be closed to Mexicans, Negroes, and all white Protes¬ 
tants. 

In the instant case the record shows that the H. 0. L. C. 
had a mortgage loan on the Bogikes property, foreclosed, 
purchased, and then sold to the Bogikes for $8,000.00 when 
it was asking $9,500.00 and had a $10,000.00 offer from a 
Negro bishop. (App. 39, 78). Can government officials be 
excused for not getting back into the public treasury all the 
money they can? Suppose this property were sold at an 
advance, that would merely go to offset losses on other prop¬ 
erties in the total operation of the H. 0. L. C. The govern¬ 
ment is under an imperative duty to save the public treas¬ 
ury from loss. 

Prigg v. Pennsylvania, 16 Pet. 539,10 L. ed. 1060, 1089 
(1842) 

H. 0. L. C. V. Grundy, supra 

The funds of the United States are specifically appro¬ 
priated to certain national objects. It is well settled that 
the United States cannot hold property for private pur¬ 
poses. 

Van Brocklin v. Tennessee, 117 U. S. 151, 29 L. ed. 845 
(1886) 

TJ. S. V. Insley, 130 U. S. 263, 32 L. ed. 968 (1899) 

Buchanan v. Alexander, 4 How. 20,11 L. ed. 857 (1846) 

The United States cannot own property except in its gov¬ 
ernmental capacity. 

V. S. V. Iron Works, 31 F. 2d 535 (1929) 

Its power of disposition of federally-owned property must 
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be in accordance with public policy and with the public in¬ 
terest. 

Aslnvandcr v. Tennessee Valleij Authority, 297 U. S. 

288, 338, — L. ed. — (1936) 

"We concede that the H, 0. L. C. was to help all home own¬ 
ers. In this case the white home owner was helped. He 
got his loan. The purpose of the Act was fulfilled. Our 
problem does not arise until he defaults. Then when the 
government starts salvage proceedings by way of fore¬ 
closure if the neighbors want to save the covenant (assum¬ 
ing it is binding on private owners) let them buy the prop- 
ertv in at the foreclosure sale Let the entire block owners 
bu>^ it in. Let the whole Citizens Association buy it in. But 
can they stand by, permit the government to buy it in and 
the property to become part of the public assets of the 
United States, and then insist the government be a party 
to discriminating against an entire class of its citizens solely 
because of race or color? 

In the instant case the record shows that the deed in trust 
securing the H. 0. L. C. loan made no reference to the cove¬ 
nant. The trustees deed to the H. 0. L. C. did not refer to 
the covenant. The H. 0. L. C. deed to Holmes, the Hund¬ 
ley’s grantor, made no reference to and ignored the cove¬ 
nant. (App. 72). There is record proof that the covenant 
had ceased to become a part of the chain of title after the 
property had passed into the ownership and control of the 
United States. 

The covenant, so far as it would impose any obligation 
on the United States, or its alter ego, the H. 0. L. C., or its 
successors in interest, must rest on an obligation implied 
in law. There was no express agreement by the government 
to bbseiwe or respect the covenant (assuming it could legally 
do so). There cannot be a covenant implied in fact because 
that would be to fly directly in the teeth of the Statute of 
Frauds. 



35 


D. C. Code, 1929, title 11, sec. 2, p. 117. 

But the covenant could not arise by implication of law 
against the government where such implication violates the 
declared public policy of the government itself. 

U. S. Code, title 8, section 42, supra 

The decisive fact in this connection is that the govern¬ 
ment acquired title in the course of performing a public 
function and its courts cannot raise an implication of law 
against the government contrary to the public policy of 
the government itself against race discrimination. 

It may be argued that for the government to accomplish 
an extinguishment of the restrictive covenant the constitu¬ 
tional rights of the white owners would be violated. The 
answer is they have no property right in the Hundley land 
for which they are entitled to compensation. 

Moses V. Hazen, supra 

They have no constitutional right to demand that the gov¬ 
ernment be a party to race discrimination. 

The desire of plaintiffs below to keep Negroes out of the 
Hundley property reduces itself down to purely social 
considerations. The record negatives any idea of economic 
loss or depreciation of their property. (App. 48, 53). 

The law cuts both ways. The United States Supreme 
Court has held as against Negroes that social interests are 
not within the constitutional protection. 

Plessy V. Ferguson, 163 U. S. 537, 41 L. ed. 256 (1896) 

The Court is bound to make the same ruling as to whites. 
The white owners and the white neighbors have to accept 
government aid subject. to constitutional limitations that 
they cannot call on the courts to protect them in their purely 
social prejudices. 
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B 

Eecital of the covenant in the deed from Holmes to the 
Hundleys could not revive the covenant which had been 
extinguished by the previous conveyances without notice. 

The more recital “subject to the covenants of record” 

in the deed from Holmes to the Hundleys (App.-) did 

not revive the covenant. Assuming that Holmes could 
ado])t the covenant and revive it, the record is clear that he 
did not intend to do so. In the first place, such an intention 
would have been wholly inconsistent with his direct sale to 
the Hundleys who are Negroes. The obvious reason why 
he had the recitation made in the deed was to protect him¬ 
self from liability and save himself the burden and bother 
of a law suit. Holmes’ testimony is conclusive on this 
point: 

“Direct Examination 

“By Mr. Gilligan: . . . 

“Q. Just what is in there regarding the question of a 
restrictive covenant? 

“A. They (the Hundleys) would have five days to investi¬ 
gate the covenant before they signed, thru the title com- 
})any, and if they did not care to carry it thru, I would 
refund their money. 

“Q. Anything else? 

“Yes, if they did carry it thru, I was to be relieved of 
any obligation, or legal action of any kind.” (App. 45, 46). 

The record makes it clear beyond the shadow of a doubt 
that Holmes was not tiwing to confer any benefit on the 
Gorewitzes by the recital of the covenant because he testified 
tliat the reason he gave up his plan to use premises 2530 
as his home was because he did not want to live next to Mrs. 
Gorewitz (App. 46). Bogikes’ name never entered Holmes’ 
testimony. There is nothing to indicate that Holmes had 
eyer seen or heard of the Bogikes until the trial of this case. 

There was no priority of contract between Holmes and 
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Gorewitz, or between Holmes and Bogikes. Holmes had 
no other property in the neighborhood which the restrictive 
covenant might “benefit.” There was no building scheme 
or community development in progress which Holmes could 
be held to have adopted. The truth of the matter was that 
he recognized there might be a dispute over the Hundleys 
taking the property, and he was playing safe. 

A restrictive covenant to be enforceable must be shown 
to have been put on the land for the benefit of the land 
owned by the third party, and in determining that question 
the court will regard the intent of the parties. 

Herb. v. Gerstein, 41 F. Supp. 634, 635 (D. C., Dist. 

Col., 1941) 

Therefore there was no revival of the covenant by the 
recital in the Holmes deed in this case. 

n 

The Court erred in ordering appellants to remove from 
the property because the covenant does not prohibit the 
occupancy and possession of the property by a Negro. 

The prohibitions expressed by the restrictive covenant in 
this case are that the property be never “rented, leased, 
sold, transferred or conveyed unto any Negro or colored 
person.” Being in derogation of the fee the covenant is to 
be construed strictly and eveiy intendment taken in favor 
of the free use of the property. 

Zinn V. Sidler, 268 Mo. 680, 187 S. W. 1172, L. E. A. 

1917 A., 455 (1916) 

The court exhausted its power, assuming the validity of the 
covenant, and its binding etfect on Holmes and the Hund¬ 
leys, when it cancelled the deed from Holmes to the Hund- 
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leys. It could put Holmes under an injunction not to rent 
or leiase to the Hundleys, but if he chose to permit them 
to remain in possession by sufferance, the covenant would 
not be breached. 

It may be argued that this would practically nullify the 
force of the covenant. The answer is that neither Holmes 
nor the Hundleys nor tlie Court made the covenant, and 
it is the function of the Court to construe the covenant as 
written, not to revise it. 


Ill 

The Court erred, to the material prejudice of appellants in 

A. Excluding the evidence proffered as to the economic 
and social laws controlling the cycle of residential use of 
real estate. 

The position of the trial court in this case was that he was 
sim|)ly interested in the question as to the particular area 
in which the property in question was located (App. 65) and 
to the facts involved in this particular action (App. 66). 
Thereafter appellants tendered Dr. E. Franklin Frasier, 
an expert sociologist, who had made a study of the city of 
"Washington to testify as to changes in the character of this 
particular neighborhood (App. 83). The court excluded 
the evidence. The court did accept a plat of the surround¬ 
ing'territory showing the character of the racial occupancy 
and attached said plat to his findings of fact. (Typewritten 

Transcript, p. -). But as appellants pointed out this 

was merely a static picture of the neighborhood at one 
particular historical moment (App. 65). It did not go 
beyond, and show the forces at work or give any indication 
of the rate of change, the degree of change or why. 

■■ It is submitted that this case was not as simple as the 
plaintiffs below made it appear from their counsel’s open¬ 
ing statement: that there was the covenant in the deeds 
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to the properties, a violation with notice by the Hundleys 
who were colored and therefore an injunction would lie. 
(App. 22). The court was not merely traveling over old 
ground with the facts on all fours with previous decisions. 
This case called for an extension of existing precedents if 
the covenant was to be upheld. 

That meant consciously or otherwise the court had to con¬ 
sider or at least project his decision against a certain men¬ 
tal picture of the ends to be achieved by his decision. A 
certain picture or set of social consequences is delineated 
in the issuance of the injunction: a static picture. Certainly 
appellants had the right to present the other side: the 
growth of the population, the path of the population, the 
futility of the injunction and the consequences attendant 
upon establishing a little island of 4 houses, not enough 
to constitute a neighborhood, which would be set out in the 
middle of a flood. 

In Grady v. Garland, supra, Mr. Justice Van Orsdell said 
that covenants were for the very purpose of stemming the 
movement of the Negro population (at p. 75). Certainly 
appellants were entitled to make their proof that these 
covenants do not stem the movement of the Negro popula¬ 
tion ; that under pressure of economic laws and population 
growth the movement of population sweeps on and over 
these covenants. 

The Court unduly restricted the area of proof. As illus¬ 
tration of the prejudice sulfered by appellants and as a 
demonstration of the way these economic and population 
laws were working right in this veiy neighborhood, a Negro 
purchased property directly across the street from the 
parties to this suit between the date of trial and the date 
the judgment was rendered. 

It may be argued that there was no covenant on this latter 
house, and therefore plaintitfs below could not be prejudiced 
by anything happening on those premises. But the answer 
is that the covenanted segment of the block is not isolated; 
that it is part and parcel of the block and bound to be atfected 
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by changes occurring in the ownership and occupation of 
property therein. Therefore, merely looking at the condi¬ 
tion of the block at any one moment without taking into con¬ 
sideration the rapid changes in the surrounding territory’, 
the history of the neighborhood and the cvcle of real estate 
use, is discarding the meat and looking merely at the shell. 

B. Excludhig the evidence ivhether appellee Bogikes 
ivould remain in her house if the Fleets remained in theirs. 

This question (p. 42) went to the heart of the position of 
])laintitf Bogikes in asking the court to issue its injunction. 
The court would not issue an injunction to accomplish a 
vain thing. It would not set aside the sale to the Hundleys 
if the Bogikes actually sought no benefit thereby. The 
record shows that both as to the Gorewitzes and the Bogikes 
their personal complaints were against the Fleets. The 
Fleets were the ones they claimed were disturbing the block. 
The Fleets were the ones the neighbors wanted out of the 
block. Therefore her answer whether she would remain 
if the Fleets did was most material. 

^he error was not cured by the fact that shortly before 
she had stated she did not think she would stay if the Fleets 
did (App. 41) because immediately thereafter she stated 
she was sure the neighbors would not let the Fleets remain. 
And the question became material, supposing there was no 
way to get the Fleets out and they intended to remain, 
would she remain. That answer, if in the negative, would 
have been sufficient ground for the court denying her the 
injunction, especially after Fleet himself had taken the 
stand and said he had no intention of leaving. 

C. Excluding the evidence regarding Negroes being able 
to and actually crossing the color line because of proscrip¬ 
tions on them because of race. 

There is a sermon in this point for those willing to read. 
Wliite people defeat their own ends by rigid inflexible pro- 
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scriptions ajrainst Negroes. They compel Negroes to pass 
for white and infiltrate among them: in their homes, in their 
families; and then where are the white people. They are not 
able to tell who is who. The record shows how completely 
mistaken Mrs. Gorewitz was in her ability to tell colored 
from white (App. 30-31, 72). Appellants offered to prove 
that Preston who bought the Fleet house and sold to them 
was a Negro who was mistaken for white App. 69). The 
evidence showed that appellant Mrs. Hundley had been 
mistaken as not being a Negro at college (App. 69). The 
proof that appellants could have produced about Negroes 
living and working as white would have shocked the court. 
Appellants urge that it is time for the courts to pause and 
give some consideration to the traps the white people are 
digging for themselves, and the extent to which they are 
undermining their own circles by the senseless proscriptions 
against respectable Negro citizens having decent housing, 
minding their own business, on the basis of an attitude fast 
dying in many parts of the world. 

IV 

Enforcement of the covenant hy the court is governmental 
action, and constitutes a taking of appellants^ property 
without due process of law contrary to the Fifth Amend¬ 
ment to the Constitution of the United States. 

The Fifth Amendment to the Constitution of the United 
States prohibits the deprivation, by action of the United 
States government, of life, liberty or property without due 
process of law. The general scope of this prohibition against 
the Federal government is the same as the restraint imposed 
on the states by the due process clause of the Fourteenth 
Amendment. 


Reiner v. Donnan, 285 U. S. 312 (1932) 
Twining v. New Jersey, 211 U. S. 78 (1908) 
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The prohibitions of the due process clause of the Fifth 
Amendment apply to the legislative, executive and judicial 
branches of the United States alike. 

See Murray v. Hoboken Land <& Imp. Co., 18 How. 272 
(1856) 

After the Xmited States had acquired and passed on to its 
purchaser Holmes a paramount title free from the racial 
restrictive covenant (See Argument I, C, supra), it could 
not enforce this covenant on the facts of this case without 
taking appellants’ property without due process of law 
against the ])rohibitions of the Fifth Amendment. 

li matters not that in the District of Columbia the courts 
have worked out a judicial policy of protecting these cove¬ 
nants without the aid of legislation. A judicial policy is 
as much within the prohibitions of the constitutional amend¬ 
ments as legislative action. 

American Federation v. Swing, 312 U. S. 321, 85 L. ed. 

, 855 (1941) 

Ex parte Virginia, 100 U. S. 339, 25 L. ed. 676 (1880) 

V 

fhe injunct on is futile because the object of the covenant 
cannot be attained. 

The object of the restrictive covenant of necessity must 
have been, if anything, to keep the six Willson & Wardman 
hotises white. How it could actually have any purpose at 
all in view of the omission of the covenant in the title to 
house No. 2 is difficult to see; but if it had a purpose and 
was not a mere joker to catch purchasers, the purpose must 
have been to keep the six houses white. They are not white 
any longer. House No. 2 is occupied, and prior to the pur¬ 
chase of their property by the Hundleys was occupied, by 
a Negro family. That sets a Negro family right in the 
middle of the segment. Another Negro has bought property 
directly across the street. 
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Does that work a change of neighborhood? Some courts 
have held that two Negroes in a block do not work such a 
change in a neighborhood as to nullify the covenant and 
render it useless. 

Meade v. Dennistone, supra 

But in the Meade case the opinion shows there were 29 
houses in the block, of which 28 were under covenant. The 
percentage of 2 Negro families in the 29 house block is 6.8 
per cent; the percentage of the one Negro family in the 
28 covenanted houses is 3.5 per cent. In the principal case 
the percentage of 2 Negro families in the six house segment 
is 33.3 per cent; the percentage of the one Negro family in 
the 5 covenanted houses is 20 per cent. 

If this is not considered sufficient to constitute such a 
change in the character of the six-house segment as to nullify 
the covenant (assuming it to be otherwise binding) and 
render it useless, appellants respectfully call attention to 
the difference between the way prejudice works on human 
beings and on property. When it comes to human beings 
one drop of Negro blood classifies the entire person a Negro 
for purposes of discrimination and segregation. Yet when 
it comes to property that white people wish to keep Negroes 
have to preponderate before the neighborhood becomes 
black. We appeal to reason and the latent sense of fairness 
in the Court to wipe out such inconsistencies. 

If the object of the covenant is to pander to appellees’ 
prejudices, then the injury to their feelings from the pres¬ 
ence of the Negro family, the Fleets, is fatal and they can¬ 
not be cured. So the presence of the Hundleys is imma¬ 
terial. 

The court will not grant an injunction if the object of the 
covenant cannot be attained. 


Letteau v. Ellis^ 10 P. 2d 496 (Ct. App. Cal., 1932) 



44 


CONCLUSION 

Appellants appeal to a new day, a new spirit of national 
unity, a new sense of tolerance and fair play to have the 
Court critically examine old concepts and old decisions, 
feeling sure that a critical re-examination will lead it to 
reverse the judgment of the District Court with directions 
to dismiss the complaint. 

' Respectfully submitted, 

Charles H. Houston 
615 F Street Northwest 
Attorney for Appellants, 

Spottswood Robinson, Jr. 

Of Counsel, 
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APPENDIX 


COMPLAINT POE INJUNCTION 

The plaintiffs respectfully represent to this Honorable 
Court, as follows: 

1. That plaintiffs are citizens of the United States and 
residents of the District of Columbia. 

2. That the defendants are citizens of the United States 
and residents of the District of Columbia. 

3. That defendants, Frederick F. Hundley and Mary G. 
Hundley, are the present owners of record, as tenants by 
the entirety, of a certain parcel of real estate in the Dis¬ 
trict of Columbia, described as: “Lot numbered Seventy- 
seven (77) in Harry B. Willson ^s subdivision of lots in 
Block numbered Thirty (30), ‘Columbia Heghts^, as per 
plat recorded in the Office of the Surveyor for the District 
of Columbia in Liber 38 at folio 174”, and now known as 
Lot 821 in Square 2866, with improvements known as 2530 
13th Street, Northwest. 

4. That the plaintiff, Rebecca Gorewitz, is the owner in 
fee simple and the occupant of Lot 822, Square 2866, im¬ 
proved by 252813th Street, Northwest. The plaintiffs, Paul 
W. Bogikes and Marion 0. Bogikes, are the owners in fee 
simple, as tenants by the entirety, and occupants of Lot 75, 
Square 2866, improved by 2534 13th Street, Northwest. 
Plaintiffs are persons of the White race. Defendants Fred¬ 
erick F. Hundley and Mary G. Hundley, his wife, are per¬ 
sons of the Negro race or blood and are occupying said 
2530 13th Street, Northwest. 

5. That all the real estate described herein as being 
owned by the plaintiffs and defendants is located on the 
West side of Thirteenth Street, Northwest, between Clifton 
and Euclid Streets in the District of Columbia; that all 
of the properties herein described were erected and sold 
by or through Harry B. Willson and Harry Wardman, as 
joint tenants; that said properties, as well as Lots 820, 
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823 and 824, all of which front on Thirteenth Street, were 
erected and sold through said Willson and Wardman, and 
said group of houses is known as “Harry B. Willson’s 
su!)divisi()n of lots in Block nunihered Thirty (30) ‘Colum¬ 
bia Heglits’, as ])cr i)lat recorded in the Office of the Sur¬ 
veyor for the District of Columbia in Liber 38 at folio 174”; 
that said Willson and Wardman sold the same by and 
through the usual form of deed in which the following 
covenant, running with the land, has appeared in the deeds 
to all the properties in said subdivision, with the exception 
of the deed to lot 823, including the properties now owned 
by the plaintiffs herein and the property now owned and 
occupied by the defendants, Frederick F. Hundley and 
Mary G. Hundley, all or which said deeds were duly rec¬ 
orded among the land Records of the District of Columbia: 

“Subject also to the covenants that said lot shall 
never be rented, leased, sold, transferred or conveyed 
, unto any Negro oi- colored ])erson under a penalty of 
Two Thousand Dollars ($2,000.00), which shall be a 
lien against said property.” 

6. That by deed, dated September 29, 1910 and recorded 
October 4, 1910, in Liber 3364 at folio 214 of said Land 
Records, Harry B. Willson and Harry Wardman conveyed 
said Lot 821, Square 2866 (Lot 77, Block 30 “Columbia 
Heights”) to William A. Folger and Rebekah Folger, his 
wife. Thereafter, by nirsiK' conveyances, the defendant. 
Nelson D. Holmes, became the owner of said property 
by deed from the Home Owners’ Loan Corpora¬ 
tion recorded among said Land Records on January 13, 
1941 as Instrument No. 1185. By deed, dated January 17, 
1941 and recorded among said Land Records on January 
23,1941, as Instrument No. 2419, said defendant. Nelson D. 
Holmes, a person of the white race, conveyed said property 
to the defendants, Frederick F. Hundlev and Marv G. 
Hundley, and the said deed contains the language: “Subject 
to the covenants of record”. 
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7. That all the properties in said 2500 Block of 13th 
Street, Northwest, are now owned and occupied by persons 
of the White race except the property the subject-matter 
of this suit and 2526 13th Street, Northwest, the owner¬ 
ship and occupancy of which is now the subject of suit in 
this Court in Civil Action No. 10551. 

8. That on March 14, 1941 the plaintiffs caused written 
notices to be sent by registered mail, postage prepaid, to 
the defendant Holmes and defendants Hundley notifying 
each of them that said conveyance, owmership and occu¬ 
pancy are in contravention of the covenant restriction. 
Plaintiffs aver that defendants Hundley and Holmes are 
charged by law \sdth notice and knowledge of said coven¬ 
ant of record herein set forth, running with the land; that 
all of said defendants, before accepting said deed and be¬ 
fore the defendants Hundley moved into said property, 
did have actual knowledge of said covenant of record; and 
that the defendants knowingly and willfully consummated 
the transaction and the defendants Hundley became the 
owners and occupants of said property in contravention 
of said covenant of record, which has never been abrogated 
or nullified and is now in full force and effect. 

9. That said parcels of real estate herein described and 
belonging to plaintiffs were each acquired by said plain¬ 
tiffs, respectively, subject to and restricted by said cov¬ 
enant of record; that all the plaintiffs and defendants de¬ 
rive title either directly or by mesne conveyances from 

Hari'v B. Willson and Harrv Wardman; that all of the 

• • 

plaintiffs purchased his, her or their said dwellings upon 
the advice and under the belief that said covenant was 
binding upon said plaintiffs as well as upon owners of all 
property in the portion of Square 2866 developed by said 
Willson and Wardman, and that all of said property was 
subject to the same covenant and restriction; that said 
neighborhood is residential in character and the property 
located therein is of good value. 
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10. Plaintiffs aver that the above mentioned deed and 
conveyance of Lot 821, Square 2866, and improvements 
thereon, from Nelson D. Holmes to Frederick F. Hundley 
and Mary G. Hundley, his wife, persons of the Negro race 
or blood, are a nullity and of no effect, and said deed and 
conveyance confer no property rights upon said defend¬ 
ants Hundley for the reason that they unlawfully and will¬ 
fully acquired said deed and accepted said conveyance in 
violation of the aforesaid covenant of record; that the con¬ 
tinued occupancy of said property by the defendants 
Frederick F. Hundley and Mary G. Hundley, as well as to 
permit the deed and conveyance from said Nelson D. 
Holmes to Frederick F. Hundley and Mary G. Hundley to 
remain a matter of record, and said grantees to continue 
the owners and occupants of said property, will be injur¬ 
ious, depreciative and absolutely ruinous of the real es¬ 
tate owned by plaintiffs and will be harmful, detrimental 
and subversive of the peace of mind, comfort and property 
rights and interests of plaintiffs and of other property 
owners, and said nieghborhood will become depreciative 
in value, and undesirable as a neighborhood wherein white 
people may live; that the continued occupancy and/or 
ownership by the defendants Frederick F. Hundley and 
Maiy G. Hundley, or any person or persons of the Negro 
race or blood, will constitute a continuing wrong and in¬ 
jury that is irreparable, and is incapable of ascertainment 
and compensation in damages, and the only adequate 
remedy is by way of injunction. 

WHEREFORE, plaintiffs demand: 

I 1. That the defendants Frederick F. Hundley and 
Mary G. Hundley be enjoined, during the pendency of 
this suit, and permanently thereafter, from selling, 
renting, leasing, transferring or conveying premises 
, 2530 13th Street, Northwest, in the District of Colum¬ 

bia, to Negroes or colored persons or persons of the 
Negro race or blood, and from permitting said prem¬ 
ises to be occupied by said Negroes or persons of the 
Negro race or blood. 
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2. That the defendants Frederick F. Hundley and 
Mary G. Hundley be enjoined, pending this suit, and 

I permanently thereafter, from occupying premises 2530 

; 13th Street, Northwest, in the District of Columbia, 

I and that said defendants, by order of this Court, be 

directed to vacate immediately said premises, and to 
I remove therefrom all household goods and other prop- 

I erty belonging to said defendants. 

3. That the deed dated January 17, 1941 and re¬ 
corded January 23,1941 as Instrument No. 2419 among 
the Land Records of the District of Columbia from 
the defendant Nelson D. Holmes to defendants Fred¬ 
erick F. Hundley and Mary G. Hundley, his wife, be 

! cancelled, and a judgment be entered herein declaring 

said conveyance void and of no effect, and further de¬ 
claring title to be in Nelson D. Holmes, subject to the 
restrictions of the covenant of record herein set forth. 

; 4. That plaintiffs have judgment for costs, and 

that a reasonable attorneys’ fee be allowed. 

5. That they be allowed such other and further re¬ 
lief as shall be required. 

Rebecca Gorewitz (Seal) 

• Paul W. Bogikes (Seal) 

I Mahiox 0. Bogikes (Seal) 

District of Columbia, ss: 

Rebecca Gorewitz, on oath deposes and says that she is 
one of the plaintiffs in this cause and she has read the 
aforegoing complaint by her subscribed; that the state- 
i ments therein made are true to the best of her knowledge, 
information and belief. 

I Rebecca Gorewitz, (Seal) 

Subscribed and sworn to before me this 5th day of April, 
1941. 

! Vincent P. Boudren, 

Notary Public, D. C, 

Henry Gilligan (Seal) 

James A. Crooks (Seal) 

Attorneys for Plaintiffs 
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ANSWER (As Amended) 

Defendants Frederick F. Hundley and Mary Gr. Hund¬ 
ley answer the complaint and motion for injunction pen¬ 
dente lite as follows: 

1-3 They admit the allegations of paragraphs 1-3. 

I 

4. They admit that the occupancy and record titles 
stand in plaintiffs as alleged, but lack the information or 
knowledge necessary to a belief and therefore can neither 
affirm nor deny that plaintiffs are of the white race but 
call for strict proof if the same be material. They admit 
they are Negroes and are occupying premises 2530 13th 
Street, Northwest. 

5. They admit the allegations of paragraphs 5. 

6. They admit that Wilson and Wardman conveyed to 
Folger and wife as alleged; that the Home Owners Loan 
Corporation conveyed to Nelson D. Holmes and that 
Holmes conveyed to them with the deed reciting ‘‘subject 
to the covenants of record”. They lack the information 
ot knowledge necessary to a belief, and therefore can 
neither affirm nor deny that Holmes is of the white race 
but call for strict proof if the same be material. 

' 7. They lack information or knowledge necessary to 
a' belief and therefore can neither affirm nor deny the al¬ 
legations of paragraph 7 except as to the occupancy of 
tiieir ovm premises and of premises 2526 13th Street, 
Northwest, but call for strict proof if the other allega¬ 
tions be material. 

8. They admit they received the written notice charged 
and that they knew of the existence of the covenant of 
record prior to accepting the deed from Holmes, but state 
that the remaining allegations of said paragraph contain 
conclusions of law which they are not bound to answer and 
do not answ’er. 
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9. They admit the allegations that the neighborhood is 
residential and the property therein of good value. They 
lack the information or knowledge necessary to a belief 
and therefore can neither affirm nor deny the circum¬ 
stances under w-hich plaintiffs purchased, but call for 
strict proof if the same be material. They deny they took 
or hold their property subject to the covenant of record. 

10. They deny the allegations of damage or injury to 
plaintiffs jointly or severally or to the neighborhood by 
their ownership or occupancy of their property, and state 
that since purchasing their property they have spent more 
than $2,000.00 improving it and it is now one of the most 
desirable properties in the block, comparable in every re¬ 
spect to the properties of the plaintiffs. They are advised 
the remaining allegations of the paragraph state conclus¬ 
ions of law which they are not bound to answer and do not 
answer. 


First Defense 

The covenant in question constitutes an unlawful re¬ 
straint on alienation and is void ab initio, and as a per¬ 
petual restraint on alienation is against public policy and 
void. 


Second Defense 

The law will not decree specific performance of this cov¬ 
enant for that the records show that “Wilson and Ward- 
man built and sold six houses as a single development in 
1910; said properties then being contiguous lots known as 
Lots 75 to 80 inclusive in Columbia Heights, Block 30. 
They sold some of the lots with deeds containing the cov¬ 
enant in question. At the same time as a part of the orig¬ 
inal plan they sold lot 79 which adjoins Lot 78, owned by 
plaintiff Gorewitz, without any covenant and with unre- 






8 


stricted right of alienation and occupancy. Said Lot 79 is 
now owned and occupied by Negroes. Defendants specifi¬ 
cally deny there ev’er was any sclieine or })lan to perpetuate 
this developnient as a white residential area. 

Third Defense 

Defendants denv that there is anv neie:hborhood created 
by the properties under the covenant herein sued on. 
Further they state that about 1928 plaintitfs and others 
tried to get a restrictive covenant signed by the property 
owners of the block which would blanket the block as a 
white residential area, but were unsuccessful and a large 
number of owners in the block refused to sign such a re¬ 
strictive covenant. An injunction against these defendants 
would not guarantee the block, or even the small six lot 
segment developed by Wilson and Wardman to be a white 
residential area, and the law will not act where the very 
purpose and object of the action cannot be attained. 

Fourth Defense 

Defendants derive title bv mesne convevance from the 

• » 

Home Owners T^oan Cori)oration, an agency of the sov¬ 
ereign government of the United States. The sovereign 
cannot be and is not bound by a private covenant between 
citizens; so that the covenant was extinguished when title 
to the property became vested in the United States thru 
its agency the Home Owners Loan Corporation. 

Fifth Defense 

The covenant after being extinguished by title vesting in 
the United States thru its agency the Home Owners Loan 
Corporation could not be revived by a mere recital in the 
deed that it was **subject to covenants of record*\ And 
defendants purchased in good faith on advice of their then 
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counsel that the covenant in question was void and of no 
effect. 


Sixth Defense 

Plaintiffs are barred by laches foi- that they permitted 
Negroes to occupy premises 2526 13th Street, Northwest, 
one of the houses in the small development for many 
months prior to defendants’ purchase of their property, 
without objection of any kind, and acquiesced in such oc¬ 
cupation. 


Seventh Defense 

Plaintiffs are estopped from asserting any objection 
against defendants owning or occupying their property for 
that plaintiffs by permitting another Negro family to oc¬ 
cupy premises 2526 13th Street, Northwest, for months 
prior to defendants’ purchase, peaceably and without pro¬ 
test, did represent to defendants that there was no objec¬ 
tion to Negroes owning and residing in said houses pro¬ 
vided they were otherwise individually acceptable; that 
they meant for defendants to act upon such representa¬ 
tions, and in good faith relying thereon defendants did 
purchase their property, spend large sums improving the 
same, and move into and occupy it. 

Eighth Defense 

Since plaintiffs purchased their properties the neigh¬ 
borhood and area have become distinctly a mixed neigh¬ 
borhood and area of white and Negro residents. 

Ninth Defense 

After acquiring a paramount title the United States 
Government through the Home Owners Loan Corporation 
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could not pass on to one citizen a title excluding a whole 
class of citizens from becoming purchasers and occupiers 
of said property without violating the due process clause 
of the Fifth Amendment to the Constitution of the United 
States. 

Wherefore defendants pray that the complaint be dis¬ 
missed with costs. 

Houston, Houston & Hastie, 

I By Charles H. Houston, 

Attorneys for Defendcmts 


STIPULATION 


It is stipulated by and between counsel for the plaintiffs 
and the defendants Hundley, in the above-entitled cause, 
as follows: 

1. The plaintiffs and the defendants Hundley are all 
owners of property in Harry B. Willson’s subdivision of 
six lots in Square 28G6. Said properties were conveyed 
byiHarr^’ B. Willson and Harry Wardman, the original 
builders, and the date of each of said original deeds and 
the date of recording thereof are as follows: 

I Lot 823, deed dated July 12, 1910, recorded August 

16.1910, Ins. No. 1. 

Lot 824, deed dated Sept. 13, 1910, recorded Sept. 

19.1910, Ins. No. 42. 

Lot 820, deed dated Sept. 17, 1910, recorded Sept. 

23.1910, Ins. No. 26. 

Lot 822, deed dated Sept. 27, 1910, recorded Sept. 

28, 1910, Ins. No.. 

Lot 75, deed dated Sept. 28, 1910, recorded Oct. 5, 

1910, Ins. No. 83. 

! Lot 821, deed dated Sept. 29, 1910, recorded Oct. 4, 

1910, Ins. No. 23. 


2. Each of the above described deeds, excepting that 
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to Lot 823, contains a covenant in the following wording: 

“Subject also to the covenants that said lot shall 
never be rented, leased, sold, transferred or conveyed 
unto any Negro or colored person under a penalty of 
Two Thousand Dollars ($2,000.00), which shall be a 
lien against said property.” 

3. By deed dated January 17, 1941 and recorded on 
January 23, 1941, as Instrument No. 2419, the defendant 
Nelson D. Holmes conveyed Lot 821, Square 2866 to the 
defendants Hundley, as tenants by the entirety, the deed 
containing the language: “Subject to the covenants of 
record.” 

4. The defendants Hundley are persons of the Negro 
race or blood. 

J. A. Crooks, Attorney for Plaintiffs. 

Hoitstox', Houston & Hastie, 

Attorneys for defendants Huxuley. 


MOTION FOR LEAVE TO FILE A SUPPLEMENT 
TO ANSWER UNDER FEDERAL RULE 15 (d) 

Defendants Hundley move the Court for leave to file a 
supplement to the Third Defense in their Answer by in¬ 
serting the following before the last sentence under said 
heading. The matters involved here occurred since the An¬ 
swer was filed, and have material bearing on the defense 
made herein: 

The covenant also purported to cover the east side 
of 13th Street between Clifton & Euclid Street (Square 
2865), houses which face the properties of plaintiffs; 
but at least the owners of three properties on the east 
side of the 13th Street refused to sign. One of the 
properties whose then owners, Otho W. Hammond and 
wife, Florence V. Hammond, refused to sign, was the 
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parcel known as Lot 16 and part of Lot 17, Square 
2865, improved by a large dwelling house 2523 13th 
I Street, Northwest, (picture of which is hereto at¬ 
tached). On September 27, 1941, they sold and con¬ 
veyed said property to Joseph Kassner by deed re¬ 
corded October 2, i941, instrument No. 33726, in the 
' oflSce of the Recorder of Deeds for the District of Col- 
,umbia. On November 19, 1941, Joseph Kassner under 
'an assignment of a certain contract of sale sold and 
conveyed said property to Gertrude Savoy by deed 
' recorded November 24, 1941, instrument No. 40,358. 
Gertrude Savoy is a Negro. Said property is used as 
a rooming house, at present occupied by whites. 

Houston, Houston & H.\stie, 
By Chari^s H. Houston, 
Attorney for Defendant 


AFFIDAVIT IN SUPPORT OP MOTION 

District op Columbia, ss : 

Charles H. Houston being first duly sworn on oath 
states that he has checked the records in the office of Re¬ 
corder of Deeds in the District of Columbia and that the 
deeds listed in the Motion for Leave to File a Supplement 
to Answer under Federal Rule 15 (d) appear of record 
there as stated; that he knows Gertrude Savoy is a Negro; 
that Otho "W. Hammond was the record owner of Lot 16 
and part of Lot 17 in Square 2865 improved by premises 
2523 13th Street, Northwest, in and prior to 1928. 

' Charij:s H. Houston. 

Subscribed and sworn to before me this.day of 

November, 1941. 

Notary Public, D. C. 

' Points and Authorities 

' Federal Rules of Civil Procedure, Rule 15 (d) 
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ORDER OVERRULING MOTION FOR LEAVE TO 
FILE SUPPLEMENT TO ANSWER 

Upon motion of defendants Hundley for leave to file a 
supplement to their answer, the Court being of opinion that 
the matters sought to be presented by way of supplement 
are immaterial, it is this 1st day of December, 1941, 
Ordered 

That the motion be, and it is hereby, denied. 

Matthew F. McGuire, 

Justice. 


FINDINGS OF FACTS AND CONCLUSIONS 

OF LAW 

This is an action brought by Rebecca Gorewitz and Paul 
W. and Marion 0. Bogikes against Frederick F. and Mary 
G. Hundley and Nelson D. Holmes to enjoin the leasing or 
conveyance of certain real estate in the District of Colum¬ 
bia, to compel the defendants Hundley to vacate the same, 
and seeking a judgment declaring the conveyance of the 
real estate referred to, by the defendant Holmes to the 
defendants Hundley null and void. 

Findings of Facts 

The parties are citizens of the United States residing 
in the District of Columbia. The plaintiffs Gorewitz and 
Bogikes and the defendant Holmes are white persons, and 
the defendants Hundley are persons of the Negro race. 

The plaintiff Gorewitz is the owner in fee simple and the 
occupant of Lot 822, Square 2866, improved by 2528 13th 
Street, N. W.; the plaintiffs Bogikes are the owners in fee 
simple as tenants by the entirety and occupants of Lot 75, 
improved by 2534 13th Street, N. W. 

The defendants Hundley are the owners and occupants of 
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Lot 821 improved by 2530 13tb Street, N. W. Their im¬ 
mediate grantor was the defendant Holmes, who received 
his title from the Home Owners’ Loan Corporation, an 
instrumentality of the Government of the United States, 
and who subsequently conveyed to the defendants Hundley 
“subject to covenants of record.” 

All of the parcels of real estate referred to were acquired 
by both plaintiffs and defendants by mesne conveyances 
from' Harry B. Willson and Harry Wardman as joint ten¬ 
ants, and are located on the west side of Thirteenth Street, 
N. W., between Clifton and Euclid Streets in the District of 
Columbia. 

These properties as well as Lots 820 (76), 823 (79) and 
824 (80), all of which front on Thirteenth are known as 
“Harry B. Willson’s subdivision of lots in Block num¬ 
bered Thirty (30) Columbia Heights,” and duly recorded 
by plat in the office of the Surveyor for the District. 

In all of the deeds of conveyance from Willson and 
Wardman, with the exception of that to Lot 823 (79), the 
following restrictive covenant appeared. 

“Subject also to the covenants that said lot shall never 
be rented, leased, sold, transferred or conveyed unto 
any Negro or colored person under a penalty of Two 
Thousand Dollars ($2,000.00), which shall be a lien 
against said property.” 

This particular lot 823 (79)—the first lot sold out of 
the feix by Willson and Wardman—^which is located adja¬ 
cent'to and immediately to the south of Lot 822 (78) owned 
by the plaintiff Gorewitz came by mesne conveyance into 
the possession of one Fleet who is the owner in fee simple 
and bccupant thereof and a member of the Negro race. 

It also appeared and is found as fact that the defendants 
Hundley took with knowledge of the restrictive covenant 
herein referred to and as a matter of fact agreed to save 
their grantor Holmes harmless from any legal action which 
might possibly be brought against him by reason of the 
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same, evidencing their intention so to do by agreement in 
the contract of sale. 

The area adjacent to the property here in question is 
residential in character, consisting of row houses and sev’- 
eral large apartment buildings and the occupancy thereof, 
with respect to white and colored people, is found as a 
fact to be as shown by plat of the area stipulated by coun¬ 
sel and appearing in the record. There has been some 
occupation by Negroes on the side streets adjacent to 13th 
Street, in the general area in the last 15 years. 

Defendants Hundley have spent about $2,300.00 improv¬ 
ing 2526 13th Street, since their purchase thereof. 

Conclusions of Law 

With reference to the contention that restrictive cove¬ 
nants of the kind referred to constitute an unlawful 
restraint on alienation and therefore are void ah hiitlo, 
the v’alidity of covenants and agreements of this nature 
have been generally upheld, especially in this District. 

It is axiomatic that such restrictions constitute valid 
and solemn contracts which ordinarily will not be lightlv 
set aside. 

Nor does the fact that for some time there has been 
colored occupancy of Lot 823, adjacent to that of one of 
the plaintiffs affect the situation, which lot was sold by 
the original grantors and came down through mesne con¬ 
veyances to the present occupant without written restric¬ 
tion. A general scheme of improvement or development 
may exist although a part of the lots may have been sold 
without the restriction. 

With reference to the defense that this action cannot be 
maintained unless there is a general scheme for the im¬ 
provement of the property and the restrictions were in all 
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the' deeds, it is held, that whore an owner divides a tract 
of land into buildiii" lots and, as a part of a general scheme 
for its improvement, inserts in the deeds of sale of all the 
several lots uniform restrictions as to the purposes for 
which the land may be used, such provisions inure to the 
benefit of the several grantees who may enforce them in 
equity each for himself against the others. The fact that 
the original grantors had conveved one lot without restric- 
tions, was not very significant. 

While it has been often held that where an owner divides 
a tract of land into building lots and, as a part of a general 
scheme for its improvement, inserts in the deeds of sale 
of all the several lots uniform restrictions as to the pur¬ 
poses for which the land may be used, such provisions 
inure to the benefit of the several grantees, who may en¬ 
force them in equity, yet the criterion in this class of cases 
is'the intent of the grantor in imposing the restrictions, 
whether they are intended for his personal benefit or for 
the benefit of the lot owners generally; and his intention 
is' to be gathered /row his arts and the attendant circum¬ 
stances. If this sufficiently appears, the fact that as to 
some lots there are no restrictions simply takes those lots 
oht of the general scheme, and it is not necessary that the 
restrictions should be exactly the same in all the deeds. 
The evidence indicates a general scheme of development. 

' There is no merit in the defense that inasmuch as the 
defendants derived title by mesne conveyance from the 
Home Owners’ Loan Corporation, that the Government in 
fact became the owner of the property and that the cove¬ 
nant became extinguished when the title vested in the 
Corporation. The Home Owners’ Loan Corporation is as 
its title indicates, a corporate instrumentality of the United 
States and is a corporate instrumentality with authority 
to sue and be sued in any competent jurisdiction. Federal 
or State, all of its capital stock being subscribed to and 
owned by the Government of the United States. 

^Vhen a government becomes a partner in any trading 



17 


company, it divests itself, so far as concerns the trans¬ 
actions of that company, of its sovereign character, and 
takes that of a private citizen. Instead of communicating 
to the company its privileges and its prerogatives, it de¬ 
scends to a level with those with whom it associates itself, 
and takes the character which belongs to its associates, 
and to the business which is to be transacted. A govern¬ 
ment never exercises its sovereignty in such a situation. 
It acts merely as a corporator, and exercises no other 
power in the management of the affairs of the corporation 
than are expressly given by the incorporating act. 

Notwithstanding the fact that all of its stock was owned 
by the United States, it is a separate entity. 

What has been said with reference thus to the fourth 
defense may also be said with emphasis in the matter of 
the fifth, namely, “that the covenant was extinguished 
when title to the property became vested in the United 
States through its agency the Home Owners’ Loan Cor¬ 
poration.” 

Laches —It is, of course, true that a complainant seeking 
equitable relief against the violation of a restrictive cove¬ 
nant must act promptly upon the discovery of the ground 
for complaint, as otherwise his laches may bar his right to 
relief. There is no hard and fast rule as to what consti¬ 
tutes laches. The laches raised in this case is that the 
defendant took title to the property on January 7, 1941, 
by deed from Holmes, and this deed was recorded January 
23, 1941, and that on March 14, 1941, the plaintiffs caused 
written notices to be mailed both to the defendants’ grantor 
and the defendants, advising them that the conveyance in 
question was allegedly in violation of the covenant restric¬ 
tion. It was evidenced at the trial that the defendants 
knew of the covenant restriction, and as a matter of fact, 
by writing on the agreement of sale purported to release 
their grantor Holmes from liability thereunder. There is 
no question but what it would be contrary to equity and 
good conscience to enforce such a restriction if a defend- 
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out had boon led to suppose by word, silence, or conduct 
of tlie plaintiffs that there is no objection to his opera¬ 
tions, as dili.crence is an essential prerequisite to equitable 
relief of this nature. Quiescence will be a bar when good 
faith requires vigilance, but so long as there is no know¬ 
ledge of the wrong committed and no refusal to embrace 
opportunity to ascertain facts, there can be no laches. On 
the facts presented, the plaintiffs acted as seasonably and 
as expeditiously as possible when the alleged violation of 
tbb restriction was brought to their attention. Mere lapse 
of time, although important, is not necessarily a decisive 
('ousideration. As a matter of fact, within the somewhat 
ratlier flexible limitations of what appears to be the gen- 
{‘ral rule above referred to—what may be laches in any 
ca'^e depends upon its peculiar facts. 

Xor can tin* plain.tiffs be barred for laches because 
Xegroes occupied Lot 8*23, because said lot was never sub¬ 
ject to the restriction, and as a consequence the plaintiffs 
had no rights with respect to same, and the defense of 
estoppel fails for the same reason. 

AVlnle it may be true that the general area over a period 
of time has become what might be termed a mixed neigh¬ 
borhood of whites and Xegroes, there has not been such a 
change in the {wmrfJIafe neighborhood as evidenced by 
tli'e plat submitted by stipulation of the parties as to war¬ 
rant equity to take cognizance of the fact that the enforce¬ 
ment of the covenant in question would be oppressive and 
that it would be inequitable to give it effect. 

The ninth defense which states, “After acquiring a para¬ 
mount title the United States Government through the 
TTome Owners’ Loan Corporation could not pass on to one 
citizen a title excluding a whole class of citizens from 
becoming purchasers and occupiers of said property with¬ 
out violating the due process clause of the Fifth Amend¬ 
ment to the Constitution of the United States” fails because 
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of what has been said with respect to the fourth and fifth 
defenses. 

Dated: Dee. 1, 1941 ^Fatthkw F. McGuiia:, 

Justice 


JUDGMENT FOR PERMANENT INJUNCTION 

This cause came on to he heard, and thereupon, upon 
consideration thereof, and it appearing to the Court that 
the restrictive covenant running with the land known as 
TiOt 821 in S(]uare 2806, improved by premises 2530 13lh 
Street, Northwest, in the District of Columbia, created by 
deed dated September 29, 1910 and recorded October 4, 
1910 in Liber 3364 at folio 214 of the Land records of the 
District of Columbia, providing that said land shall never 
be rented, leased, sold, transferred or conveyed unto any 
Negro or colored person, is in full force and effect; and it 
further appearing to the Court that the defendants, Fred¬ 
erick F. Hundley and !Mary G. Hundley, his wife, are Ne¬ 
groes or colored persons and are the owners and occupants 
of said land and premises; and that the defendant. Nelson 
D. Holmes, a person of the "White race, was the owner of 
record who sold and conveyed said land and premises to 
the defendants Hundley in violation of the provisions of 
said restrictive covenant; and that the defendants Hund¬ 
ley own and occupy said land and premises in violation of 
the provisions of said covenant, it is, by the Court this 1st 
day of December, 1941, 

ADJUDGED, that Frederick F. Hundley and Mary G. 
Hundley, his wife, be and they hereby are permanently en¬ 
joined from ever owming, occupying, selling, leasing, trans¬ 
ferring or conveying the land known as Lot 821 in Square 
2866, and the improvements thereon, in the District of 
Columbia; and it is further 
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ADJUDGED, that Nelson D. Holmes be and he hereby 
is permanently enjoined from ever selling, leasing, trans¬ 
ferring or conveying the land known as Lot 821 in Square 
2860, and the improvements thereon, in the District of 
Columbia, to, or allowing the same to be occupied by, any 
Negro or colored person, and it is further 

Adjudged, that the deed dated January 17, 1941 and 
recorded January 22, 1941 as Instrument 2419 among the 
Land Records of the District of Columbia be and it hereby 
is declared null and void and of no effect, and the title to 
said Lot 821 in Sqnare 2866, with improvements thereon, is 
hereby declared to he in Nelson D. Holmes subject to the 
provisions of the restrictive covenant of record, aforesaid; 
and it is further 

ADJUDGED, that Frederick F. Hundley and Mary G. 
Hundley, his wife, he and they hereby are ordered to re¬ 
move themselves and all their personal effects from said 
land and premises within 120 days; and it is further 

ADJX'DGED, that Nelson D. Holmes he and he is hereby 
declared trustee for the defendants Hundley of the con¬ 
sideration heretofore received by him from them on ac¬ 
count of their purchase of the aforesaid property, and up¬ 
on any sale of the same by said owner the purchasers are 
charged with the duty of seeing to the application of the 
purchase money to and for the benefit of the defendants 
Hundley: and until Nelson D. Holmes returns to the de¬ 
fendants Hundley the consideration aforesaid, with legal 
interest from the date of this judgment, he shall further 
hbld as trustee for the defendants Hundley the profits and 
income from said consideration in whatsoever form re¬ 
ceived, less trustee’s commission of 5 per cent; and it is 
further 

AD.JUDGED, that taxable costs be assessed against the 
defendants, and each of them. 

' ^Iatthkw F. McGuire, 

Justice. 
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TRANSCRIPT OF THE SHORTHAND REPORT OF THE 
PROCEEDINGS HAD OCTOBER 16, 1941 

The above-ciititJcd cause came on for hearinfj; on tliis the 
sixteenth day of October, 1941, before Honorable Matthew 
F. McGnuK, one of the justices of the District Court of the 
United States for the District of Columbia, whereupon the 
followinj*- i)roceedinii:s were had, and testimony heard; 

Appearances: 

Heni;y Gillioan, Estjuire, and James A. CaooKs, Es¬ 
quire, ap])earinii‘ on behalf of the plaintiff. 

C. 11. IIousTo.N, Es<iuire, appearing on behalf of the 
defendants. 

l^pon the call of the case to trial by the Clerk, counsel 
for the plaintiff and defendants announced that they were 
ready to proceed. 

Mr. Gilligan: If your Honor please, this is an action in¬ 
volving the restrictive clause in certain deeds to property 
which the defendants bought from one iMr. Holmes. Mr. 
Holmes did not answer the complaint, and I presume so 
far as he is concerned we would be entitled to a judgment. 

I think it would bo well for your Honor to see this little 
map that we discussed when the matter of the preliminary 
injunction was before Judge Morris, when he advanced the 
case for trial. 

The Court: That preliminary injunction was not granted? 

Mr. Gilligan: No, we agreed that it should not be. This 
is not the case heard the other day, your Honor. 

The Court: I understand the counsel are the same? 

Mr. Gilligan: Yes, counsel are the same. My name is 
Henry Gilligan, and this is Mr. Crooks, and Mr. Houston 
represents the defendants. We have a stipulation here that 
I think it might be well for your Honor to have before you, 
a stipulation agreed upon before the pre-trial Judge. Do 
you have it before you? 

The Court; I have it. 
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Gilliiraii: I tboiiuht it would be well to have that 
befoi’c your Honor in explaining: this case. If you will 
notice, on the left-hand side you will have before you the 
])rJi)erty involved. Here is Lot 59. That is not included 
in this suit. This suits concerns here (indicated), 820, 821, 
822 and 824. The stipulation will show you Lot 823, and 
if you will notice it is this ])iece of property, which was 
the tirst house sold. There are six houses there, and the 
lirst one sold was this Lot 82.3, and they did not put any 
restrictive ])rovision in the deed as to color, but, in all of 
the other ])ro])erty, 820, 821, 822 and 824 the restrictive 
covenant was put in. 

Tl'.o Court: AVlial was the date of the sale of 823? 

Mr. Gilliiran: That was sold under deed dated July 12, 
1910, which was recorded on Auiiust 16, 1910. 

Tlie next sale of record is two months after that time, 
and then they were all recorded i)retty close together. The 
hiAt one was September 29. Two months intervened be¬ 
tween the sale of the first one and the last one. 

We will show von, or at anv rate it is admitted that all 
of tliese deeds hold that provision as to color, and it is also 
stipulated that the defendant Huntley * and his wife are col¬ 
ored ])eo])le, and the property they took, they took in the 

face of tlie })rovision in the deed, and subject to the covenant 
of record. You will see that is admitted in the stipulation. 

Xow, vour Honor, if we are able to show vou the facts as 
w[> have outlined them, that these folks bought with the 
knowledge of that covenant, we will ask, out of the decisions 
wo have in the District of Columbia that your Honor grant 
the injunction. 

'Mr. Houston: I do not want to make my opening state¬ 
ment at this time. We demand strict proof, and we want 
to give the Court the benefit of all the facts. 

I will defer my opening statement until I come to the pres¬ 
entation of our case. 

Mr. Gilligan: I will call ^Irs. Gorowitz.* 


* Correct spelling Hundley and Gorewitz. 
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Thereupon: 

Rebecca Gorowitz, 

^vas called as a witness by and on behalf of the plaintiff, 
and, having been first duh’ sworn, assumed the witness 
stand, and was examined and testified as follows: 

Direct Examination 
By Mr. Gilligan: 

Q. .Mrs. Gorowitz, speak clearly so the Court will hear 

vou. What is vour name? 

• • 

A. name is Rebecca Gorowitz. 

Q. Where do you live? 

A. I live at 2528 13th Street, Northwest. 

(^. Just where is that house in which you live in connec¬ 
tion with the house occupied by the defendants, Mr. and 
Mrs. lluntlev? 

A. It is right next door to 2530. 

Q. You are occui)ying one of these houses in the AVilker- 
son and AVard subdivision that has the covenant in the 
deed? 

A. Yes sir. 

Q. Is this the covenant, or the certificate of title you got 
when you bought the property? 

A. Yes sir, this is the title. 

Q. You bought the house when? 

A. I bought the house in 1927. 

Q. September 27, 1927? 

A. Yes sir. 

Mr. Gilligan: I call your Honor’s attention to the Certifi¬ 
cate in the deed which recites that this property shall not 
be sold or used for the manufacturing or sale of spiritual 
liquors, or transferred or conveyed to any negro under pen¬ 
alty of $2,000.00 which shall apply as a lien against the 
property. The same language appears in all of these deeds. 
AVill your honor care to sec this? 

The Court: Are you offering this? 

Mr. Gilligan: I offer this as plaintiff's exhibit No. 1. 
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(Th'e said deed so offered on behalf of the plaintiff, was 
marked “Plaintiff's Exhibit No. 1”.) 

Bv Mr. Gillie:an: 

What did you pay for your house? 

A. $13,500.00.* 

Q. At the time you bouirht that house were you aware 
of the! fact that there was a restrictive aj^reement ajrainst 
the sale to ne.i»:roes, or oeeupaney by neji:roes? 

A. Yes sir, I was. Mr. Davis sold me the house, and 
he told me that these particular houses were sold under a 
certain airreement never to be sold to colored people, and 
I took their word for it. 


Q. Now, lets iret to Xo. 2530 1.3th Street, re.irardini** 
the purchase of that ])roperty by the Huntleys. Did you 
have any talk with Mr. and Mrs. Huntley and the defendant, 
^Ir. Holmes, with reference to that proposed sale? 

A. I have not spoken to ^Irs. Huntley at all, but, I spoke 
to Mr. Huntley and he talked about x)uttini;r in a new fence. 
I spoke to Mr. Holmes and also, the j^entleman who was 
there when the house was inspected. 

Q. Do you know what that jrentlenian is? 

A. I think it is,—I don’t know his name, but, T know he 
must have been an ap:ent for the real estate. He came to 
the house, and I said, “what is it your wish to find out,” 
and he said, “I wonder who owns this house,” and I said, 
“no matter who owns that house, you can'find it out, but 
I am sure this house cannot be rented for colored people.” 
He said, “I am not asking you that question, whether it is 
for colored people or what.” Then I said that Mr. Holmes, 
or his son, young Mr. Holmes, he was there most of the 
time around the house when they were repairing it, I asked 
him to whom the house was sold, and he said, “my dad 
bought it and is fixing it up for ourselves to live in,” and 
I was iverj’ much pleased, and I did not bother about the 
people coming into my home to use the telephone for repairs 
and talking, for I did not want it like 2526; I tried to get 
these people out. Then at last I saw the house was fixed. 
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and I went out and asked the working people who was mov¬ 
ing in the house. 1 still could not believe it. I tried to find 
out the truth, and they said that they thought colored people. 
But, Mr. Holmes had told mo first he was fixing it as a home 
for him to move in. 

Q. Did he say anj-thing about whether or not there was 
a restrictive covenant in the deed? 

A. Xo sir, lie did not say anything. I told him 1 hoped 
they are not going to sell to colored people for these houses 
are restricted. 

Q. Did you ever see this gentleman (indicating) in the 
company of Mr. and ]Mrs. Huntley? 

A. Very often before they moved in, and in fact one night 
at 11:30 at night, Thursday night I saw that gentleman 
upstairs in the bedroom showing the house to people but, 
I do not know whether Mr. and Mrs. Huntley or not were 
colored people. I didn’t know exactly. He had been show¬ 
ing the house at night. I saw the light upstairs. You can 
look right across, and when they talk over the telephone 
vou can hear evervthing thev sav. The walls are verv thin 
and close to each other. 

Q. One other question, Mrs. Oorowitz, what is your color, 
white or colored? 

A. My color, I am strictly white. I should say I am, for 
I was born in Poland, and I would like for you to look up 
in the Polish history, and you will never see any colored 
people. I never saw any colored people until I came to the 
United States. 

Mr. Gilligan: You may cross-examine. 

Cross-examination 
Bv Mr. Houston: 

Q. Mrs. Gorowitz, you said that the real estate people 
told you that all of the houses were restricted. 

A. Yes, all the row is restricted, while the fact is it was 
not, for they have got colored people there. 

Q. Now, these are the houses, are they not (indicating)? 

A. Exactly, I know. 
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Q. Tliero is Mr. Bajivlly/ and there is where Judg:e 
O’Toole's house is? 

A. Yes sir. 

Q. AVliat is that house (indieatinjj:) ? 

A. That is niy house. 

Q. This is the Fleet and this is the Morosky house? 

A. Yes sir. 

Q. Those si.x houses do not constitute the entire block, 
or tile entire siiuare? 

A. Of course, there are more but, they are attached one 
to another in the whole line. 

Tlie (''ourt: May I ask this question of counsel, these 
pictures represent the liouses by plan number and street 
number? 

I 

Mr. Houston: Yes sir. 

(Thereupon there was a discussion at the bench between 
counsel for plaintiff and defendants and the court, which is 
not herein recorded by direction of the court.) 

Mr. Houston: Xow, if your Honor please, and Mr. Gilli- 
i*:an, may I suirixest that you offer this diagTam as plaintiff’s 
e.xliibit Xo. 2? 

^fr. Gilligan: That will be a good idea. I offer that as 
plaintiff's Exhibit Xo. 2. 

(The said diagram so offered on behalf of the plaintiff 
was marked Defendant’s Exhibit X"o. 2.) 

By ^fr. Houston: 

Q. Xow Mrs. Gorowitz, there are houses in the block not 
included in this picture? 

A. 'Which ones? 

Q. The one at the corner of Thirteenth and Euclid. 

A. X’o, it is not in that picture. 

Q. That is number 59, Lot Xo. 59 on Plaintiff’s Exhibit 
X"o. 2, is not in the picture? 

A. Xo sir. 

Q. That is a very large house? 

A. Yes sir, it is a boarding house. 

Q. About how many rooms in it? 


* Correct spelling Bogikes. 
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A. I never was in there; I don’t know. 

Q. In tlie neighborliood of fourteen rooms? 

A. I liave heard about fourteen rooms. 

Q. Now, down below, the Borsk * house, that is next door 

to Mr. Huntlev? 

* 

A. It is rijrht next door to Mr. Huntley. 

Q. Do you know how that house is used? 

A. I don’t know, no sir. 

Q. Xow, 2530, that is Lot 65? 

A. That is Mr. Huntley. 

Q. How is that house used? 

A. Thev are attached to each other. 

Q. You understand, Mrs. Gorowitz, I am not trying to 
confuse you, but, I want to get at the facts. Xow, is that 
a rooming house at 2522? 

A. I don’t know. 

Q. Have vou ever heard it was? 

A. Xo. 

Q. 2520, is that a rooming house or an apartment? 

A. That is an apartment. 

Q. Have you ever been in there? 

A. Xo sir. 

Q. 2518? 

A. That is Hr. Hill’s 

Q. Do you know whether there are any roomers in there? 
A. Xo roomers, but little apartments. 

Q. Have you ever been in there? 

A. Yes sir, down stairs. 

Q. Down stairs only? 

A. Yes sir. 

Q. 2516, is that where Mr. Hunter lives? 

A. Yes, sir. 

Q. Do they have roomers there? 

A. Apartments, no roomers. 

Q. Have you ever been in there? 

A. Yes sir. 

Q. 2514? 


Correct spelling Borowski. 
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A. That is Mr. Pentleton. 

Q. They have apartments there? 

A. I g-uess they liave three apartments. 

Q. Have yon ever been in there? 

A. No sir. 

Q. On the corner there is a great big house? 

A. Yes sir. 

Q. That faces on Clifton Street? 

A. Yes sir. 

Q. That is Lot 51? 

A. It is riglit by tlie Central High School. 

Q. That is Lot 51 ? 

A. Yes sir. 

Q. What is that used for? 

A. I don ■ t know, I have never been in there. 

(^. Going across the street, take the house on the comer? 
A. That is a big apartment. 

(J. On the corner of Clifton Street, there is a big apart¬ 
ment there? 

A. Yes, sir. 

Q. Have you ever been in there? 

A. I have not been in there, but I have seen the apartment. 
Q. It is called the High View Apartments? 

A. It is called the High View Apartments, and the other 
one has a different name. 

Q. The Costa Manor Apartments, next door to the High 
View Apartments, have you ever been in there? 

A. No sir. 

Q. The next house, 252.3, what is that? 

A. That is a rooming house. 

Q. A great big old fasioned frame house? 

A. That is an old house. 

Q. Have you ever been in there? 

A. No sir. 

Q. And the next house, 2525, what is that? 

A. An apartment house. 

Q. Have you ever been in there? 
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A. No sir. 

Q. That is Lot 129 on Plaintiff’s Exhibit No. 2. Now, 
take 2523, that is an old frame building? 

A. That is not a frame house. It is a nice house, it is a 
big nice house. 

Q. It was a big old residence? 

A. It was owned by a gentleman named Mr. Hammond, 
and they moved out, and for the past three years they put 
in a rooming house there. It \vas not a rooming house be¬ 
fore that. 

Q. But it is now? 

A. Yes sir. 

Q. It has been for the past three years? 

A. Yes sir, I guess it is. 

Q. Now, Ijot 829, is that an apartment house too? 

A. That is an apartment house too. 

Q. Have you ever been in there? 

A. No sir. 

Q. Novr, there are three single houses across the street. 
Have you been in them? 

A. I have not been in the houses. There is one house 
that belongs to Captain Hedg^^dtli. 

Q. You have not been in this house? 

A. No sir. 

Q. Or the house on the corner? 

A. No sir. 

Q. Now, lets get back to this house (indicating). "Who 
lives in this house ? 

A. Mr. Bagle}* and Mrs. Bagley * and her step-mother. 

Q. Judge O’Toole’s house, who lives there? 

A. !Mr. Jernegan, and they put in private apartments, 
one single room and kitchen. 

Q. Now, the people that live there do not own it, that 
belongs to Judge O’Toole? 

A. Yes sir. 

Q. Now, the Huntley house comes in? 

A. Yes sir. 


* Correct spelling Bogikes. 
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Q. And your house? 

A. Yes sir. 

Q. Xo one lives in your house but your family? 

A. N'o sir, just my married daughter, and my other 
daughter. 

Q. Just your family? 

A. Yes sir. 

Q. Then comes the Fleet house next to you? 

A. I don't know for the Fleets. I knew him for seven 

months ns Preston. Thev came in bv the name of Preston 

• * 

and that young boy started speaking to me, and I took 
action to find out what they were doing in that house, and 
they were sn])posed to be white people, and I asked the boy 
what are thev doing there, and he said ]\rr. Preston bought 
the house and he was his uncle, and he said, “I am white,” 
and I said, ‘‘no, you are not white, and I said, “it makes 
no difference, but what are you doing in the house,” and 
he said they were cleaning up before they moved in, and 
he cleaned the windows on the porch and he said, “Mr. 
Preston is my uncle, and he is putting us in the basement, 
and the house will be occn])ied by a Government employee.” 
the fact is, when they did move in they did move in a lot 
of young boys, but, they were funny people, colored people, 
tein-ible, and they talked such funny language, and it took 
seven months to find out who lived in that house, whether 
white or colored, such a mixture you could not tell, but, I 
saw it was the basement apartment they were in for a long 
time— 

Q. Just a moment,— 

A. and then I saw— 

I 

Q. (Interposing.) Just a moment, please, ^frs. Gorowitz. 
Please let me ask you a question. You saw Mr. Preston? 

A. He came to mv house. 

•> 

Q. He was white? 

A. He looked white. 

Q. As a matter of fact you cannot tell when a person is 
white or colored? 
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A. I don’t know whether lie was wliite or colored, Mr. 
Preston. 

Q. You didn’t ask him? 

A. He looked white; I never thought of asking him. 

Q. How could you tell whether Mr. Preston was white 
or colored? 

A. I can see it. I can say, Mr. Houston you are colored, 
and there are no white people over there (indicating) some 

mav be white. 

* 

Mr. Houston: AVill you ladies stand up. Some of them 
are white and some are colored. 

Q. Now, will you tell me which are white and which are 
colored ? 

A. I can’t tell hut, it looks to me like they are all colored. 

Q. They are all colored? 

A. It looks to me like it. 

Q. Do you want to come down and take a closer look? 

A. I don’t want to. I got good eyes. I guess I am not 
blind. I can see it. 

Q. Now, iVIrs. Gorowitz you found out there was a mis¬ 
take about all of these houses being under the covenant? 

A. I didn’t find out there was such a mistake, only 2526. 
Still, they had the same. They didn’t have the property 
covenant, but they had a covenant. 

Q. You found out that house 2526, the Fleet house, did 
not have the covenant of 1910? 

A. They had the covenant of 1928 or 1929. 

Q. Will you please just answer the question. You found 
that there was no 1910 covenant on the Fleet house ? 

A. I just found it out recently. 

Q. You didn’t make any investigation of the neighbor¬ 
hood property when you moved in? 

A. No, I didn’t make any investigation, but, I asked my 
real estate man if these were strictly white people, and he 
said there were no colored homes from Colorado Road to 
Euclid. 

Q. I am asking you whether you made any investigation 
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about the titles of those houses I showed you in the picture, 
did you make any investiijation of any other liouse except 

vour o^^^l? 

» 

A. I made an investijjation when I boujjht, and I was 
sure evervbodv had the same thing. 

Q. ^Vould you have bought if you had found out that of 
the six houses that tlie one next to you did not have any 
restriction as to Negroes? 

A. No sir, tliey could not have come in. 

Q. You would not have bought? 

A. No sir. 

Q. That would have been cause in itself for you not to 

biiv the house vou are now in before vou bought that house? 

• * * 

A. Yes sir. 

Q. And you brought a suit against the people next door? 
A. Yes sir, not only me— 

Q. (Interposing) you brought a suit against them? 

A. Yes sir. 

Q. Is this suit entitled civil action 10551? 

.\. Yes sir. 

Mr. Plouston: I think ^Ir. Gilligan you will admit that? 
:^[r. Gilligan: Yes. 

Q. You lost that case? 

A. Yes sir, we lost that case. 

Q. You never appealed it, did you? 

A. No sir. 

Q. IVlio helped you finance that case? 

Mr. Gilligan: I do not know if that is competent. 

The Court: She says she brought the suit and lost it. 

' Mr. Houston: T withdraw the question for I do not think 
I have laid the proper predicate. 

By ^fr. Houston: 

' Q. Now, the Negroes are still in there next to you? 

, A. You know it. 

Q. You have had considerable trouble with these people? 
A. They are still giving me trouble. They are giving me 
trouble every day. 
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Q. So those people have been objectionable to you as 
individuals ? 

A. Yes sir. 

Q. You have not had any trouble with the Huntleys? 

A. No sir, I don’t bother with anvbodv. 

Q. You have had no trouble with the Huntleys? 

A. No sir. 

Q. They have minded their own business, and so far as 
you know they have been respectable neighbors? 

A. That is what vou think. 

Q. I asked you the question. 

A. They are respectable people, yes, they are school¬ 
teachers. !Mr. Huntley is a perfect gentleman, but, Mrs. 
Huntlev 1 don’t think so much of. 

The Court: Just confine yourself to the question. 

Mr. Gilligan: She should be allowed to answer the ques¬ 
tion. 

The Court: I do not understand that she has answered 
the question as asked. Read the question and answer the 
witness gave. 

(Thereupon the reporter read the question and answer 
as follows: 

“Q. They have minded their own business, and so far as 
you know they have been respectable neighbors? 

“A. That is what you think.”) 

By Mr. Houston: 

Q. "Why? 

A. That is the answer I gave. I didn’t think so much 
of her. She is noisy and spiteful, and I believe she helped 
the Fleets, and she gave them all the information about the 
last case, and I heard her speak to them in their house. 
I never saw Mr. Huntley mixing in. 

Q. In other words, you do not like ^Frs. Huntley? 

A. I never spoke to her, never. 

Q. Let me finish my question. You do not like Mrs. Hunt- 
ley, and as she has never done anything to you, but you 
have seen her speaking to the Fleets? 
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A. She has annoyed me too. 

(.2* Vv’hat did slie do? 

,A. She has kept me up at nijrlits. 

(2- What did she do to keep yon up at nights? 

A. l^angliing and carrying on around at one or two 
o'clock in the morning, and slie has got a little pet, and 
lier husband is a hard-working man, and our windows are 
close and we can hear everything. 

.Mr. Gilligan: T am inclined to object to all of this testi¬ 
mony. It should have some bearing on the issues here. 

The ('ourt: There is considerable leeway on cross-exam¬ 
ination. 

By ^Fr. Houston: 

Q. When the Fleets moved into this house next door, did 
tliat change the character of the property so far as you were 
concerned. 

A. It certainly changed it. The first thing when a colored 
]>erson goes into a white block, the property goes down 
:t2.0()0.00 That is one objection. 

Q. TTow do you know it goes down? 

I A. T know it for I have been told. 

(2- Just because you have been told, and you have not 
h*arned that from experience? 

.\. Xo sir, T know it runs dowm the property. 

(2. Wlio did you learn that from? 

.\. Fi-om the real estate ])eople that T deal with. They 
talked to me, and they explained to me that it drops the 
jn-operty $2,000.00 do\\m. 

Q. Did you learn that before you purchased your home 
iOr since. 

A. Xo, it was recently, when the Fleets came in. 

Q. When the Fleets came in? 

A. Yes sir. 

Q. And your objecton is that when Xegroes come in your 
property depreciates? 

A. Exactlv. 

Q. Ts that your only objection? 
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A. That is my first objection, and the second objection is 
we do not want to live next door to colored people. 

Q. Suppose you cannot get the Fleets out? 

A. I am still remaining in my home. 

Q. You are still remaining in your home? 

A. Yes sir, 1 have worked awfully hard and my husband 
is a sick man, and we have got to be there. 

Q. Let me ask you this (question, when a Xegro conies 
into a neighborhood, do you consider it is no longer a white 
neighborhood ? 

A. It is hard to change from. 

Q. 1 asked you the question, when a Xegro conies into 
the neighborhood, like 'vhen the Fleets did, do you consider 
it is no longer a white group of homes? 

A. 1 don't know. We are trying to make it to be white. 

Q. Just answer my question, when Xegroes move in, like 
the Fleet’s moved in, does that white neighborhood cease so 
far as being a white neighborhood ? 

A. It is still white, only those two houses, 

Q. That is not my question. 

Mr. Gilligan: She has answered the question. 

The Court: She was asked the (luestion, when Xegroes 
come in does that change the character of the neighborhood ? 

Mr. Gilligan: She has further said that it is a completely 
white neighborhood with the exception of these two houses 
occupied by colored people. She has also said that she is 
going to remain in her house. 

Bv Mr. Houston: 

Q. Xow, what do you consider there, ^Irs. Gorowitz? 

A. I consider that neighborhood,—I would like to see 
that neighborhood remain as it is. 

Q. What do you call the neighborhood? 

A. I call it a suitable neighborhood. 

Q. "What do you call the neighborhood,—do%m to Florida 
Avenue ? 

A. I don’t know where it goes around in what vou call 
the neighborhood. I know this particular block right by Cen- 
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tral School where 100 children go by iny house that 
are strictly white. 

Q. So you are talking: about the block, is that right? 

A. Yes sir, I don't want to know what is going on below 
or further up. I justed wanted to remain where I am the 

wav it is if I can. 

• 

Q. You mean by that, those six houses? 

A. Xo, the whole city, or the whole block. 

Q. X’ow, you also know— 

A. I am for the whole block. 

Q. You also know now there arc no other cov’cnants on 
the other houses? 

A. I don’t know. I don’t know the other people’s business. 
I don’t know anything about across the street; I only know 
mine. 

Q. You do not know anything about that? 

A. I don’t know. 

Q. Xow, there have been a lot of changes, and Negroes 
have come in, as you know, from Florida Avenue to Euclid? 

A. Xo, Columbia Road to Euclid. 

Q. Xow, the neighborhood is practically colored from 
Columbia Road to Euclid? 

A. There are still a number of whites in there. 

, Q. Will you please answer the question, there are a large 
number of X^egroes that have come in? 

A. I guess so; I don’t know; I haven’t looked into 
people’s houses to see whether they are white or colored. 

Q. You have answered the question. What is the nature 
of 13th Street right there; 13th Street is one of the thor¬ 
oughfares for automobile traffic bv vour house? 

A. The Street has been widened. The street has been 
widened. They have always had the same traffic for the past 
14 years I have lived there. I hav’e not seen any change. 

Q. Xow, coming to this suit,—^you remember you made a 
complaint in the police court against Mr. Fleet? 

A. Yes sir. 

* 

Q. Do you remember your testimony there? 
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Mr. Gilligaii; I do not sec that has anything to with this 
case. 

The Court: 1 do not understand the purpose. 

Mr. Houston: The purpose is to impeach her statement 
about the Huntleys, and it has a bearing on the question 
of her attitude towards the Huntleys. 

The Court; How is that relevant to the issue here! 

Mr. Houston: It is relevant on one of our defenses, that 
the matter of enforcement would be of no benefit to the 
plaintitf. 

The Court: I e.vclude the <iuestion. 

Mr. Houston: I will make tender of proof, if your Honor 
will permit me. 1 would prove that she testified in the 
police court to the etfect that Mr. and ^Irs. Huntley were 
perfect neighbors, and if the Fleets had been like the Hunt- 
leys, there would not have been any suit started, and she 
had absolutely no objection to the Huntleys. That is the 
tender, if your Honor please, and your Honor’s ruling is 
that you exclude the proof. 

The Court: Yes. 

Bv Mr. Houston: 

Q. Mrs. Gorowitz, if you were shown and it was proven 
to you that the moving in of Negroes into a neighborhood 
would not depreciate the value of your property, would that 
overcome one of your objections! 

A. I do not understand. 

Q. If you were shown that the moving in of Negroes would 
not depreciate the value of your property, would that re¬ 
move one of your objections to Negroes! 

A. No, indeed. I would still like to have my block white. 

Mr. Houston: I have no further questions. 

Redirect Examination 
By Mr. Gilligan: 

Q. Mrs. Gorowitz, you were asked regarding 2526 13th 
Street, and the action brought in that case? 

A. Yes sir. 
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Q. And the statement was that it was lost. On what w'as 
that action based? 

A. Against the Fleets? 

Q. Yes. 

A. Also on the covenant. 

Q. What covenant ? 

A. 1928. The gentleman that sold that house to Mr. Pres¬ 
ton, I forget his name,—Mr. Moore,—Mr. Moore sold that 
house to Mr. Preston. 

On what was the suit based? 

A. The suit was based on the covenant. 

Q. Tliat is not tlie covenant in this case? 

A. Not this covenant, but a second covenant. 

Mr. Gilligan: I would like to offer in evidence the findings 
of the Court and .judgment in that case. 

Mr. Houston: I am going to introduce the whole case. 

Mr. Crooks: Apparently the findings of fact and conclu¬ 
sions of law arc not in the file. The judgment is, however. 

^tr. Houston: I have no objection to the copy being 
read in. 

The Court: Put the whole case in. 

I 

3ilr. Gilligan: I would like to state that the covenant of 
192S was a restricted agreement entered into by the prop¬ 
erty owners on the block, and the restriction showed five 
houses not included in it. The reason for the dismissal of 
the suit was because the restrictiv’e agreement contained a 
provision, and Justice Bailey held that the restrictive agree¬ 
ment was not binding on 2526 and for that reason dismissed 
the bill. 

The Court: May I ask counsel, is this Fleet house No. 
2526? 

Mr. Gilligan: Y^es sir. 

^he Court: That is part of the original tract that came 
down from 1910? 

Mr. Houston: That is right. 

Mr. Gilligan: It was the first house that was sold. 

Mr. Houston: I was not going to make a statement until 
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I put on my evidence, but I think your Honor would get a 
better picture if I made a statement at this time. 

The Court: I do not think it is necessary. 

Mr. Gilligan: I merely brought this out at this time be¬ 
cause of the inference in the questions asked. 

Tliat is all of this witness. 

(Thereupon the witness was excused and retired from the 
witness stand.) 

Thereupon 

Marian O. Bogikes 

was called as a witness by and on behalf of the plaintiffs, 
and having been first duly sworn, was examined and testified 
as follows: 

Direct Examination 
By Mr. Gilligan; 

Q. You are one of the plaintiffs in this case? 

A. Yes sir. 

Q. You and your husband own what property? 

A. 2534. 

Q. 13th Street, Northwest? 

A. Yes sir. 

Q. AVhen did you and your husband buy that property? 

A. In June, 1940. 

Q. And you were shown the house by whom? 

A. By an llOLC representative. 

Q. Do you know his name ? 

A. Mr. Nice. 

Q. Was anything at all said at that time when he showed 
you the house about the Negro question? 

A. He said he had a chance to sell the house at $2,000 
more to a colored bishop, but he was not allowed to do it, 
for there was a covenant, and that was why we come in 
there and bought so "we could settle down the rest of our 
lives and raise our children, and we bought the house, and 
a month later a colored family moved in dowTi there. 

Q. Were there any colored people there at the time you 
bouglit the property, or at the time you moved in ? 
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A. Xo sir, tliere were not in tliat block or around the 
corner. 

Q. 'Did you look around the connnimity pretty generally? 

A.'Mv mother and I walked around to look at all the 
other houses. AVe were looking for a house, and looked at 
all tlie houses vacant, and they looked very nice, all the sLk 
houses looked so nice. 

Q. Where was your deal for the house consuininated, in 
whose office? 

A. You mean completed? 

Q. Yes. 

A. It was consummated in the office of Mr. Jacobs. He 
is the lawver for the HOLC, Mr. Harvev Jacobs. 

Q. Was there anything said regarding the Negro question 
at that time ? 

A. AVe asked him again, and he said there was a covenant 
on it, and tliey searched the deed and we did not have. 

Q. By the way, what is your color? 

A. Strictly white. 

Q. AVhat is the color of your husband? 

A. AMiite. 

Mr. Giliigan: That is all. 

Cross-examination 
By Air. Houston: 

Q. A’ou did not make any inquiry about the title to the 
other houses. 

A. Xo sir; Mr. Nice told me they were covenanted, that 
there was a covenant on the six houses, and they told us 
the apartment across the street was all white. Y'ou could 
see that. 

Q. You found out later there was not this same covenant 
on the Fleet house? 

A. Yes sir, later. 

Q. And you were one of the persons who joined with Mrs. 
Gorowitz in the case against the Fleets which was lost? 

A. That is right. 

Q. And which has not been appealed? 


41 


A. That is right. 

Q. If you had found out the Fleet house had no covenant 
on it, would you have bought ? 

A. I certainlv would not have. 

«« 

Q. So, it is the presence of the Fleets in the neighbor¬ 
hood, and the fact their house has no covenant on it that 
caused the trouble? 

A. That is the truth. 

Q. And, in your opinion, how many Negroes would it take 
to change the neighborhood; would one moving in change it ? 

A. If one moved in, there will be two, and then three and 
then four. 

Q. My question is, if one moved in, would that change the 
neighborhood? 

A. It starts the ball rolling. 

Q. You know there is no legal way to get the Fleets out? 

A. I don’t know much about the law, but they said we 
could appeal the case. 

Q. Assuming they are going to be there every day and 
are not going to move, you are still going to stay in the 
neighborhood with the Fleets? 

A. I don’t think so. 

Q. As a matter of fact, you have no objection to colored 
families ? 

A. I do right now. 

Q. Did you ever have a conversation with a Negro man 
when you discussed the proposal of selling colored? 

A. One evening a friend of Mr. Huntley, Mr. Langford,* 
came and talked to me. He did not say out right, but I had 
an idea,—he gave me a price for the house, and I had an 
idea he wanted to strengthen the case by the making of a 
promise of my selling, but I did not give the price. The 
whole white neighborhood was in the case, and I was not 
going to sell my house. 

Q. He offered you what? 

A. He offered me $10,000. 


* Correct spelling Lankford. 
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Q. How much did that represent as an increase over the 
price you paid? 

A. $2,000. 

Q. Xow, didn't you tell him you wanted an extra $1,000 
and would not take his price? 

A. No sir, I did not tell him that. I told him he very well 
knew we had this case cominj": up, and I said we would not 
hurt the others down there. So, if the worst comes to the 
worst we will sell. 

Q. So, if the Fleets stay on there, you plan to .a:et out? 

A. I don’t think the Fleets will stay there. They are too 
noisv,—1 can't sav the word. 

(2. Tlie point is, if they do stay there, you will jrot out? 

A. Thev are not iroins; to stav. 

Q. AVliv do vou know that ? 

A. Because the neijyhhors will not put up with it. They 
are too loud and noisy, even if they were white people. 

Q. The point I am "ettine: at— 

The Court (interposing:): Isn’t that getting; pretty far 
afield. 

Mr. Houston: I do not think my question is far afield. 
My question of the witness was, is she going to stay in the 
neighborhood or get out. I think that goes to the merits of 
the case. 

The Court: I will exclude the question. 

Mr. Houston: All right, your Honor. Under our rules, 
we do not need to take an exception. 

By Mr. Houston: 

Q.' Regarding the Huntleys, Mrs. Bogikes, you have no 
complaint against the Huntleys? 

A. Xo, Mr. Huntley is verj' nice. He always says, “Good 
morning.” 

Q. And Mrs. Huntley? 

A. I don’t know her. 

Q. You do not know anything out of the way about her? 

A. Xo, they are verj’ quiet people. 

Q. Xot to go over it in detail, but you have heard the 
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testimony of Mr. Gorowitz about the neigliborhood. That 
is substantially correct, about the rooming houses and the 
apartment? 

A. Yes sir. 

Q. How many neighbors do you visit in the block? 

]\rr. Gilligan: I object to that kind of a question. 

The Court: I will exclude it. 

Mr. Houston: All right, your Honor. I shall not press it. 

By Mr. Houston: 

Q. Xow, you si)oke about the fact the property looked so 
nice wlien you came in the block to look at the property with 
the idea of buying. You saw the Huntley house at that 
time? 

A. Yes sir. 

Q. And tlie propoi’ty the Huntleys now occupy looks just 
as nice as it did at that time? 

Yes, sir. 

Q. In other wo7*ds, they have kept that property up in 
good shape? 

A. Verv nicelv. 

* • 

Q. So, with the exception of the standpoint of color, there 
is no objection so far as the Huntleys are concerned? 

A. Yes; of course, if they stay, there will be others, and 
our property will depreciate. It always does. 

Q. How do you know it always does ? 

A. I know myself. My mother has an apartment on Q 
Street, and the same thing happened there. 

Q. Mliere is that? 

A. On Q almost to 18th. 

Q. 18th and Q? 

A. Yes sir. 

Q. You say that happened; do you have any other infor¬ 
mation about it? 

A. This is the first house I ever bought. I have no other 
information. 

Q. In other words, it is just feeling on your part? 

A. Yes, sir. 
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Mr. Houston: That is all. 

Mr. Gilligan: That is all. 

(Thereupon the witness was excused and retired from the 
witness stand.) 

Thereupon: 

Patrick D. Holmes 

was called as a witness for and on behalf of the plaintiffs, 
and being then and there duly sworn by the Clerk of the 
Court assumed the witness stand and, upon examination, 
testified as follows: 

Direct Examination 
Bv Mr. Gilligan: 

Q. Mr. Holmes, you were the actual owmer of the house, 
2530 13th Street, Northwest, when it was sold to the 
Hundlevs ? 

A. My son and myself. 

Q. The property was put in your son^s name? 

A. Yes sir. 

Q. You are here under subpoena? 

A. Yes sir. 

Q. And not a very willing witness? 

A. I am willing enough. T got a summons, and I have got 
to come here. I take that back. I told you I would come 
without a summons. 

Q. Then you are a willing witness? 

A. Yes, you know that, don’t you; you will acknowledge 
that. 

The Court: I do not want counsel to indulge further in 
that inquiry. Proceed with the examination. 

The Witness: Mr. Gilligan and I have been friends for 
years, and I told him— 

The Court (interposing): We will not go into that. 

By Mr. Gilligan: 

Did you have any discussion with Mrs. Gorewitz before 
you sold to the Hundleys regarding 2530 13th Street? 

A. Nothing definite at all. We talked on a few occasions. 

Q. She has made the statement you told her you were 




fixing it up and were going to live in there as your home? 

A. I told her I considered that, yes. 

Q. You did fix it up? 

A. Yes sir. 

Q. Did you have any conversation with Mr. Sparrel Wood, 
president of the Citizens Forum of Columbia Heights? 

A. Yes, I did. 

Q. Will you tell the discussion you had with him regard¬ 
ing this property? 

A. Mr. Wood came to me and told me there was some 
covenant and I told him he was mistaken, there was not 
any covenant on it, and we had some conversation, that 

thev would trv to sell it or take it over. 

• * 

Q. Did you give him a certain length of time to try to 
find a white purchaser? 

A. Yes sir. 

Q. Do you know how long that was? 

A. I don’t remember. 

Q. Now, getting down to the Huntleys, did you have any 
discussion with the Huntleys regarding the fact there was 
a restrictive covenant with this deed? 

A. I did. 

Q. Just what did you say? 

A. I told him there was a covenant in the deed. 

Q. What kind of a covenant? 

A. Against colored people; that is in writing in the con¬ 
tract. 

Q. Just what is the writing? 

A. I don’t remember the exact words. 

Q. Is that a copy of the contract? (Handing paper to 
witness.) 

A. Yes sir. 

Q. Just wdiat is in there regarding the question of a re¬ 
strictive covenant? 

A. They w’ould have five days to investigate the covenant 
before they signed, through the title company, and if they 
did not care to carry it through, I would refund their money. 
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Q. Anything else? 

A.' Yes, if they did carr>* it through, I was to be relieved 
of ahy obligation of any kind, or legal action of any kind. 

Mr. Gilligan: I would like to offer this in evidence. It is 
a co^y of the contract covering this property. I will offer 
this as Plaintiff’s Exhibit 4. 

(The said document so offered, was marked Plaintiff’s 
Exhibit Xo. 4.) 

Mr. Gilligan: I would like to read into the record a state¬ 
ment signed by Frederick TTuntley, dated January 17, 1941, 
appearing in the contract of sale for the house, 2530 13th 
Street, Northwest: 

“IVe herebv release the seller from anv and all liabilitv 

« * • 

that may arise from the use and occupancy of the premises 
because of tlie covenant recorded against these premises, 
and waive our rights of any refund of the purchase price.” 

By Mr. Gilligan: 

Q. Mliere was that put on ? 

A. At the title company. But the five day option was put 
on when they put up the deposit. They had five days to do 
the investigating. 

^^r. Gilligan: I think that is all. 

Cross-examination 

Bv Mr. Houston: 

» 

Q. AVhy did you change your mind and decide not to use 
2530 as your home? 

A. I did not care to live next door to Mrs. Gorovntz. 

Q. Not because Negroes were in the block? 

A. No sir. 

Q. Now, Mr. Holmes, you are familiar with the property 
that the Huntleys bought? 

A. Yes sir. 

Q. Have they depreciated or deteriorated the property by 
their occupation? 

A. I should sav not. 

Q. What is your opinion as to their moving in, and what 
th^y have done so far as it affects the value of the property? 


47 


The Court: Are you qualifying Mr. Holmes as an expert? 

Mr. Houston: I think I will qualify him. 

The Court: Let’s qualify him first. 

By Mr. Houston: 

Q. You are a licensed real estate broker in the District 
of Columbia? 

A. Yes sir. 

Q. You have been a licensed real estate broker how long? 

A. I have been in the real estate business about 30 years. 

Q. Have you also in the course of your real estate busi¬ 
ness had occasion to deal in property of the type the Hunt- 
leys have brought and ■which Mrs. Gorowitz occupied on 
13th Street? 

A. Yes sir. 

Q. You have made sales and appraisals of property of 
that character? 

A. Through that entire neighborhood, yes. 

Q. Have your services been used by the Government as 
an appraiser of property in various proceedings? 

A. No sir, but I have appeared against the Government 
in cases. 

Q. But, you have been used as an expert in investigations 
and litigation? 

A. Yes sir. 

^Ir. Houston: Do you admit that Mr. Holmes is a qualified 
real estate expert? 

Mr. Gilligan: I think Mr. Holmes is a verv excellent real 
estate dealer. He has done some things I would not do, but 

he is a verv excellent real estate dealer. 

*> 

Mr. Houston: You agree he is a real estate expert? 

Mr. Gilligan: Yes. 

Bv Mr. Houston: 

Q. Mr. Holmes, will you give your expert opinion as to 
the effect of the Huntleys taking over the occupation and 
use of the real estate, considering the repairs they have 
made, as to either its depreciation or increase in value? 

A. They have improved the property, at least to the extent 
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of $1,500.00 or $2,000.00. It is improved to that extent. 
I would not have obliirated myself to do it for less than that. 

Q. In comparison with the other five houses in the same 
I'oWj'liow would you say the Huntley’s house compares in 
appearance? 

A. I have not inspected the interior of each of those 
houses, but, I would say they have got the best house in 
the row. 

^fr. Houston: That is all. 

Redirect Examination 
Bv ^Fr. Gilligan: 

Q. Xow, ^Fr. Holmes, did you decide not to use this prop- 

ertv as vour home when vou found out that 2526 13th Street 

* • * 

was occupied by colored people? 

A. I don’t remember that. 

Q. Did you tell that to ^Frs. Gorowitz? 

A. Xo sir. 

Q. 'Would you like to buy Mrs. Gorowitz’s home so that 
you might live next door to the Huntleys? 

A. I would rather live next door to the Huntleys than 
^Frs. Gorowitz. 

Q. That is not my question. If she paid $13,000.00 for 
her property, and wanted to sell for $10,000.00, would you 
pay that and live next to the Huntleys? 

A. Xo, I would not pay that for it now. 

Q. Does the moving in of colored people depreciate the 
value of price in the neighborhood? 

A. That depends on the neighborhood. In that neighbor¬ 
hood the colored people have paid $1,000.00 to $3,000.00 
more. 

Q. That is the entire row? 

A. Take Monroe Street, the people up there, the colored 
people paid in the whole block more than $1,000.00 more. 

Q. Did you sell all the houses up there? 

A. Xo, but I know a good many sales that were made up 
there. I sold two. 
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Q. And you say all the houses are now occupied by col¬ 
ored people? 

A. No sir, I did not say that. 

Q. There are still many white people there? 

A. Not any more between tenth and eleventh, and prac¬ 
tically in the nine hundred block. 

Q. As a matter of fact you would not want to live in the 
Huntley house because 2526 was occupied by the Fleets? 

A. I tell you again I would rather live next door to the 
Huntleys than Mrs. Gorowitz. 

Q. That is not the question. I am asking you, you would 
not have lived at 2530 because 2526 was occupied by the 
Fleets? 

A. That wouldn’t have stopped me. 

Q. The fact that was occupied by colored people, that 
would not have stopped you ? 

A. The fact that there are one or two colored families in 
the block would not stop me at all. 

Q. You just move into a property and sell it? 

A. No. I am getting ready to move now. 

Q. You have just moved in? 

A. No. 

Q. You lived on Franklin Street, and you are moving 
from there? 

A. No, I am living at 1016 Douglas. 

Q. You have moved a great many times? 

A. Nine times in the last ten vears. 

*> 

Q. Have you always moved into neighborhoods where 
colored people were living? 

A. I moved in on Twelfth Street where colored people 
are living. 

Q. Were they living there then? 

A. Yes, sir. 

Q. How long did you stay there ? 

A. About two vears. 

Q. You move into a house and fix it up and then resell it? 

A. Exactly. 
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Q. As a real estate man you move in to get a purchaser? 

A. Exactly. 

Q. You don’t move in because colored people are living 
in the neighborhood? 

A. Xo sir. 

Q. Simply for the purpose of buying and selling? 

A. Yes sir. 

Mr. Gilligan: That is all. 

R ecross-examination 
By Mr. Houston: 

Q. And you do not move out because colored people are 
living there? 

A. Xo, T do not. 

Q. Mrs. Gorowitz has testified that in 1027 she bought 
her ])ro]K*rty for $1.‘1,.")00.0(). Assuming there were no Ne- 
grbes in the block at all, would her property be worth 
$1.‘1,.300.00 today? 

A. Xo sir, it would not be worth much more than $6,500.00. 

Q. As a matter of fact generally in 1927 there was an 
era of great inflation in real estate values? 

A. Yes sir. 

Q. So, in your opinion as a real estate operator, if Mrs. 
Gorowitz wanted to sell, and was not able to get $1 .^,.500.00, 
it would not be ])ecause Xegi-oes were in the block, and that 
they have depreciated the value of the property? 

A. Xo sir. 

Q. !^[r. Holmes, in your opinion, or I should say in your 
experience as a real estate man, you have had occasion to 
become acquainted with the area from Clifton Street up to 
Park Road? 

A. T have. 

Q. Has there been a vor\’ rapid change in that neighbor¬ 
hood in the last ten years so far as Xegro occupation? 

A. Xegroes occupy the area practically all the way to 
Park Road and Monroe Street. 

Q. Has that change occnred in the last fifteen yeas? 
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A. It lias. 

Mr. Houston: That is all: 

Redirect Examination 
By Mr. Gilligan: 

Q. You made a very definite statement that the whole 
neighborhood, with the exception of Clifton and Euclid 
streets is occupied by colored. That goes up to where? 

A. Up to Park Road and Monroe except Clifton and 
Euclid. 

Q. You mean 13th Street is colored? 

A. That is part of it on the east side, not all of it, no. 

Q. Let’s see how much you know. Take the block from 
Euclid to Fairmont, how many are there in there? 

A. I don’t know. 

Q. And Fairmont to Girard? 

A. That is 2700 or 2800. 

Q. 2700? 

A. I don’t know. On the other side, the 3000 block, that 
is where I am. 

Q. AVe are not up there. 1 will put it this way, all the 
cross streets e.xcept Clifton and Euclid? 

A. They are not colored on the west side, no. 

Q. The west side where ? 

A. But on the east side. 

Q. Where? 

A. In the 3000 block. They are all colored in the 2800 
block. 

Q. That is a pretty big block ? 

A. Yes sir. 

Q. How many houses in that block? 

A. I should have said the 2800 block has two. 

Q. How many houses in the block where you say there 
arc two? 

A. I would sav thirtv. Clifton Street is all white and 

*> •> 

Euclid from 11th. 

Q. Take Clifton Street from 11th? 
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A. That is white. 

Q. To where? 

A. 15th Street practically, 14th and over to 15th is all 
white, and I think there are tw’o families on Girard. Most 
all of them are white. 

Q. From Euclid Street all the w'ay over? 

A. That is white. 

Q. So, as far as 13th Street and Clifton to the corner 
of this block from Clifton Street on up to about the 3000 
block ? 

At I think 13th Street is practically all white except two 
in the 2800 block. I think the rest are w^hite. 

Q. That is very much better. I thought you said they 
were practically all colored. 

A. I was referring to the cross streets. 

Q. Clifton Street is white? 

A. Yes sir. 

Q, And Euclid Street all the way to 15th from 11th ? 

A. Yes, from 15th. 

Q. And Fairmont is colored from 11th to 13th Street? 
A, I don’t know about Fairmont exactly. 

Q. Then take all the way up Girard and Columbia Road? 
A. From 11th to 13th, yes. 

Q. But not on the west side of 13th? 

A. No sir. 

By the Court: 

Q. How about Clifton and 13th? 

A. That is white. 

Q. The Clifton Terrace is there? 

A. Yes sir. 

Q. That is white? 

A. That is white. 

Q. And the High View Apartments are there? 

A. Yes sir, that is white. 

Q. And the Castle Manor Apartments? 

A. That is white. 
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Q. How many suites are there in the Castle Manor Apart¬ 
ments ? 

A. I don’t know. It is a four or five story building. 

Q. How about Clifton Terraco Apartments? 

A. I just don’t recall. 

Q. It is a large building? 

A. Yes sir. 

The Court: That is all. 

Mr. (lilligan: That is all. 

Rccross-exaniination 
By Mr. Houston: 

Q. I will ask you further, in your opinion the fact of the 
Hundleys’ remaining in the block depreciates the value of 
the property in that block? 

A. I don’t think so. 

Q. And the second question is, when you testified that all 
these people are white, you mean that as far as color is 
concerned that the people you know living in these apart¬ 
ment houses, the Castle Manor or the High View, that so 
far as appearances, there is no obvious appearance of them 
being colored or Negroes? 

A. No sir. 

Mr. Houston: That is all. 

(Thereupon the witness was excused and retired from the 
witness stand.) 

Thereupon 

Sparrel A. Wood 

was called as a witness for and on behalf of the plaintiffs, 
and being then and there duly sworn by the Clerk of the 
Court assumed the witness stand and, upon examination, 
testified as follow's: 

Direct Examination 
By Mr. Gilligan: 

Q. Mr. Wood, what is your position in connection with 
the Citizens Forum of Columbia Heights? 


A. I am President. 

A. What area does that fornm serve? 

A.i It serves 13th Street between Lament and Columbia 
Road. 

Q. Are you familiar with tlie situation in the 2500 block 
on loth Street with rejjard to colored people? 

A. Very well. 

Q. Will yon tell his Honor just what passed between you 
and Mr. Holmes in connection with the 2500 block on 13th 
Street ? 

A. 1 ij:ot in touch with Mr. P. D. Holmes on the 10th dav 
of January this year. I am wonderinij:, Mr. Gilligan, if I 
may state to the court why I thought it was necessary at 
that time. 

Q. You make your statement to the court. 

A. Knowing, as I did as Chairman of the Property Pro¬ 
tection Committee that 2530 was not under the certain agree¬ 
ment signed in 1028, and that 2526 at that time was occu¬ 
pied by colored persons, which house was under the agree¬ 
ment, the agreement being that no signer should sell or 
rent to colored, and those who did sign the convenant at 
that time would be released from their obligations, I thought 
at once of 2530 which was not under the citizens agreement, 
and that could be sold to colored and that of itself would 
break the covenant on 2526. I knew also at that time the 
citizens were cooperating with me to try to get house Ko. 
2526 back into white possession. I was informed by the 
o\\m0rs of property in the 2500 block on 13th street— 

Mr. Houston: I object to what the owners of the property 
informed him. 

Mr. Gilligan: This is just preliminary. 

Mr. Houston: Well, let it go in. 

The Witness: Being informed by the oumers of the prop¬ 
erty in the 2500 block that Mr. P. D. Holmes was showing 
the property No. 2530, to colored persons, I immediately 
got in touch with Mr. Holmes by phone on January 10, 
1941,j telling him I understood he had bought the property. 
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and was showing it at that time to colored people, offering 
it for sale or rental, or both. Mr. Holmes said he had 
bought the property and was showing it to colored people. 
I told Mr. Holmes that at that time plans were being made 
in order to get 252() back into white possession, and told 
him how important 2530 would be for the citizens agree¬ 
ment, and for that property not to fall into the hands of 
colored persons. He said, “Mr. AVood, how long do you 
think it would take the citizens on the block to get 2520 back 
into the hands of white i)ersons? I said that would be 
merely an opinion, but we did want time. He said, “I will 
give vou sixtv davs,” and I thanked him. I immediatelv 
went back, and I had been called in on a num])er of occa¬ 
sions in these block meetings at Mrs. Gorowitz’s home. I 
immediately went back and informed the owners of the 
property on that block that Mr. Holmes had told me he 
would give me sixty days for the proper arrangements to 
be made, and 2526 to go back to white ownership. 

That would bring it to March 10. On Monday, January 
21, I was informed that colored persons by the name of 
Mr. and Mrs. Huntley had moved into the property, 2530. 
I immediately got in touch with Mr. Holmes over the ’phone, 
and told him what I had heard, that colored people had 
moved into the property, and I presumed had bought the 
property, and called his attention to the promise to give 
me or the committee on the block 60 days in which to devise 
plans to get this property back in to the hands of white 
owners. He remembered the promise, but, he said, “^Fr. 
Wood, I will be frank with you, I bought the property orig¬ 
inally for the use of my o^vn family, but when I heard the 
house 2526 was occupied by colored people, I felt that would 
not be a desirable home for my family, and I could not carry" 
out my promise, so I have sold it to colored people. 

Before this time I had advised the people on the block, 
as the head of the Citizens Forum and head of the Property 
Protection Committee, that I believed the best plan would 
be to appoint a committee to see Mr. and Mrs. Huntley, who 


were the purchasers from Mr. Holmes of this property, 
and see if arrangements could be made by which they would 
be willing to dispose of that property to white purchasers. 
Plans were being made to that elfect when 1 thought it would 
l)e a good plan for me to go to see Mr. Holmes at his office 
on Franklin Street, Northeast. I did that, and I took with 
me Mr. 0. H. Kussell, who has known Mr. Holmes for a 
numl)er of years. Mr. Russell and I went to see Mr. Holmes 
at his office between January 22nd and January 29th. I do 
not know what day of the week that was, but it was between 
those dates. We wanted to know from him,—I was the 
spokesman for Mr. Russell was not vitally interested in that 
property,—1 wanted to know if there was an arrangement 
or any plan by which he could use the good offices of his 
real estate firms to make arrangement with Mr. and Mrs. 
Hundley by which the property at 2530 could be passed back 
into the hands of white people, and so save the citizens 
covenant. 

Mr. Holmes told me he would do what he could do. But, 
in the course of that conversation he said, “Mr. Wood, I 
do not believe very much in this covenant,” and he said, 
“Do you know there is a covenant on 2530, that is, a deed 
covenjmt on 2530, and if you want to know about it, I will 
give it to you,—I will give you the case number at the Dis¬ 
trict Title Company.” That being news to me, I thanked 
him and took the case number. 

I w.ent back home and then went to the District Title 
Company and called for this case number, and I was showed 
what is called a deed covenant on the property, as I remem¬ 
ber, not to sell, rent or otherwise allow* to be occupied by 
colored persons or people of the colored race under a fine 
or penalty of $2,000, as I recall it. Having been informed 
this was on the deed on this property, I as the head of the 
Citizens Forum, called another meeting to be held on the 
29th of January, 1941 at the home of Mrs. Gorowitz. I 
w’ent to that meeting and as head of our property protective 
committee, I opened the meeting and informed the owmers 
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of property who were there, that I liad learned two or three 
days before that, that there was a deed covenant on the 
property 2530, and advised them at that time that I thought 
it would be the best thing for them to employ a lawyer and 
bring suit before the Court on the deed covenant on Prop¬ 
erty 2530. They said they thought I was right, and I men¬ 
tioned Mr. Gilligan. I said I thought he would be the proper 
one to bring that suit. 

Mr. Gilligan: You need not mention me. 

The Witness: Mr. Gilligan was employed, and they pro¬ 
ceeded on this claim. That is all I know about the case and 
the covenant. 

By Mr. Gilligan: 

Q. Do you know anything about the effort made in con¬ 
nection with 2526 from the time these people moved in? 

A. I think I know a good deal about it. 

Q. Will you tell his Honor briefly,—(The reason I ask 
that question, your Honor, is that our good friend said 
there was laches, and Judge Bailey said there was no 
laches.) 

The Court: The record speaks for itself, and it will save 
time to refer to the record. 

Q. Are you familiar with the question of the occupancy 
of the houses in your territory,—by the way, what does 
that territorv cover? 

A. The territory of the Citizens Forum? 

Q. Yes, the Citizens Forum. 

A. South to Clifton Street, and 14th Street; do'WTi as far 
as Belmont, over to 16th Street, to Shepherd, and then to 
Georgia Avenue, and down Georgia Avenue to Euclid, and 
then to Clifton Street. 

Q. So, it includes all of this territory on 13th Street? 

A. Yes sir. 

Q. Will you tell his Honor about the occupancy from 
Florida Avenue north? 

A. Beginning with Florida Avenue, there is no residen¬ 
tial property. Beginning on Belmont there is quite a large 
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apartment house occupied by white persons, and when you 
g-et further on, there is Clifton Street, and you have on 
the eastern end a very large apartment house, known as 
Clifton Terraco. 

Q. How is that occupied f 

A. Occupied by white persons. 

Q. Tell his Honor about the Central High School. 

A. That is south of Clifton Street, between 11th and 
lotli. It is one of the wliite high schools of AVashington, 
and has about 3,000 students. 

Q. All right. 

A. What was your question. 

Q. Begin on 11th Street. 

A. Between Clifton Street and Euclid there are two 
colored persons, namely, 2526 and 2530 on 13th Street, 
and all the rest, including the large ai)artment houses are 
occupied by white people. 

Q. IIow large are those apartment houses? 

A. There are two large apartment houses, one known as 
the High View, next to Clifton Street, a five story high 
building, and it is quite a large apartment building. I would 
not say how many persons occupy it. Then, next to that 
is the Castle Manor, the same size and occupied by white 
people. 

Q. Xow, go on north on 13th Street. 

A. There is a smaller apartment in that same block known 
as 2535,—I do not believe it has any name, occupied by 
white people. Probably there are 200 or 300 people in that 
building. All the other buildings on the east side to Euclid 
are white. 

Q. Xow, between there and Fairmont? 

By the Court (interposing): 

Q. You said I understood you all the other buildings from 
2535 were occupied by white people ? 

A. Yes sir; 2535 is this apartment house occupied by white 
persons. 

Q. How about 2529 ? 
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A. That is occui)ied by white persons. 

Q. And 2543? 

A. Occupied by white people. 

Q. How about this large frame rooming house at 2523? 

A. I can tell you something that happened there recently. 

Q. It is occupied by white people ? 

A. It is occupied now by white persons, yes sir. 

Q. Xow, from Euclid to Fairmont on 13th Street? 

A. It is solidly white. 

Q. From Fairmont to Gerard? 

A. Solid white. 

Q. Gerard to Lamont? 

A. On the east side of the street, all colored, except two 
families there. 

Q. How about the west side? 

A. On the west side tliere are some colored in the 2800 
l)lock on 13th Street. 

Q. AVhat is the number of the block? 

A. I do not know’ the number of the block, but it is be¬ 
tween Gerard and Harvard Streets. The block between 
Harvard and Columbia is the block in wdiich I live. It is 
all right except one family at the south east corner of 13th 
Street and Columbia Road. That is colored. That block 
has a covenant agreement. There is no provision by wdiich 
if a non signer sells to colored it releases the signers of the 
obligation. Everybody except one citizen signed that cove¬ 
nant back in 1928, I believe. So, one family lives there. 
Then the block knowm as the Irving block is mostlv all col- 
ored. There are four white families living on the west side. 

Q. Take the side streets from 11th and as far as you w*ant 
to go; take Clifton Street? 

A. That is solidly white. 

Q. How’ far? 

A. All the w’ay to 14th. 

Q. How’ about Euclid Street betw’een 13th and as far 
as it goes to 16th? 

A. That is solidly white. 
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Q. There is a large apartment house on Clifton and Euclid 
that you testified about? 

A. iYes, a good sized apartment between 13th and 14tli. 
Bv the Court: 

Q. The students of the Central High School, do they come 
from that immediate neighborhood, or from all over the 
city ? 

Mr. Gilligan: I think Mr. Houston and I can both answer 
that. IVe were both on the School Board, and they come in 
a large part from that community. 

Mr.' Houston: It is also true that in the last five vears 
there!has been di.scussion about turning the Central High 
School over to colored. Central High students come from 
that area, but they come from a wide area. South of Central 
High, all the people are colored, and that was one of the 
reasons for the discussion as to turning it over for colored 
students. 

The Court: You mean the next block over? 

Mr. Houston: Yes sir. If your Honor knows the com¬ 
munity, 13th at Florida Avenue starts up the hill, and they 
are all negroes on the east of Central High. There is the 
Garfield Hospital on the east side of 11th, and they are all 
Negroes in there. 

The Court: I would like to suggest to counsel that you 
submit for the consideration of the Court a stipulation and 
map taking in this whole area. It will be very helpful. 
Mark out on the map what is white and what is colored. 

Mr. Gilligan: That is all. 

Cross-examination 
By Mr. Houston: 

Q. How long have you been in Washington? 

A. I have been here since 1919. 

Q. You came here from where? 

A. I moved from Alexandria here. 

Q. Just in order to identify yourself, where were you 
bom? 
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A. I was born in Floyd County, Virginia. 

Q. You have lived in this area of Columbia Heights how 
long? 

A. T have lived at 291.3 13th Street since 1924. 

Q. Since you caine to live in that area, you know that 
there is a large area now occupied by Negroes that was all 
occupied by white at the time you came there, and there 
has been a great change in the character of the residents? 

A. There has been a great change on the side streets east 
of 13th Street, and if you will allow me I will give the reason 
for it. 

The Court: You mav give the reason. 

The Witness: For the reason that there were no restric¬ 
tive covenants. For instance, in this Columbia Heights area 
where we are, we have succeeded, in the section where we 
are. We did not start work there until 1930. Before that 
time colored persons had begun to come in on the east side 
of 13th Street on those side streets with the exception of 
Clifton and Euclid, but when it came to Fairmont, Gerard, 
Harvard and Irving and Kenyon, they had gotten in, and 
we could not get the covenant. 

Q. How many Negroes does it take to spoil a neighbor¬ 
hood so far as the whites are concerned? 

A. I have an opinion if the Court wants me to give it. 

Q. I think it is material. 

The Court: I do not think so. 

Mr. Houston: Youi* Honor allows me an exception on 
that? 

The Court: Yes. 

By Mr. Houston: 

Q. You have not moved out of your o'^m block due to the 
presence of a Negro family in the block? 

A. Certainly not. 

Q. Now, coming down to 2526, you were instrumental 
in getting the case brought against the Fleets and the 
Hundleys ? 

A. Just purely my advice. Not being a property owner 
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on the block 1 had nothinij: to do with it except in an ad¬ 
visory capacity, and I was merely called in in such capacity. 

Q. And when you told them about the covenant on 2530, 
nobody knew about that? 

Aj I did not know there was a deed covenant until Mr. 
Holmes told me in January. He did not think much of it. 

Q. So, nobody else knew about the deed covenant until 
vou told them about it at Mrs. Gorewitz’s house? 

A. Xo sir. 

Q. Mrs. Gorewitz never told you about that deed covenant 
on 2530? 

A. Xo, she did not tell about the deed covenant, but the 
restrictive covenant. 

Q. Mrs. Gorewitz told you slie moved in there in 1924, and 
that restrictive covenant was not on there then, but it was 
put there later? 

A. I do not know when she moved in. 

Q. That is a mattei* of record. Xow, as to the Fleet prop¬ 
erty, 2526, there is no way, so far as your study of the case, 
and your consultations with Mr. Gilliiran, to iret the Fleets 
out bv leijal means now? 

A^ There is not any way to jret them out by legal means? 
That would be merely an opinion. I would not know. 

The Court: That is not material. 

Mr. Gilligan: I would not mind him answering. 

By Mr. Houston: 

Q. Xow, let me get down to the meat of the thing, and 
that is this: Assuming the Fleets are in the neighborhood, 
and cannot be removed, is there any further action the Citi¬ 
zens; Association is going to take,—suppose they will not 
sell? 

A. Mr, Houston, T want you to understand that the Citi¬ 
zens Association has not brought action in this case. The 
Citizens on the block are bringing tin suit. It is not the 
Citizens Association. As head of then committee, I have 
advised them to do so, but I am not a plaintiff in this case. 
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Q. I understand, but you did go around and raised a lot 
of money. 

The Court: AVe are wasting a lot of time. 

Mr. Houston: At the same time I want to develop this 
question about the occupancy of 2526. I think that is quite 
material. 

The Court: AVell, the Fleets are in. 

The AVitness: AA'ould your Honor like to know my first 
connection with the 2526 case? 

The Court: No. 

Air. Houston: It stops there, and I leave it there. The 
Fleets are in and not out. 

By Air. Houston: 

Q. There are some Negroes on the side streets west of 
13th Street? 

A. On Gerard Street there are. 

Q. And also on Harvard? 

A. No, absolutely not. 

Q. That is so far as you know? 

A. No, they have been in my office, and they are 100 per 
cent signers. 

Air. Houston: That is all. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

Air. Gilligan: Your Honor, is it the understanding there 
is no laches as to 2530? 

The Court: The record speaks for itself. 

Air. Gilligan: The plaintiff rests. 

Air. Houston: I will call Air. Ring. 

Thereupon 

James Ring 

was called as a witness for and on behalf of the defendants, 
and being then and there dulv sworn bv the Clerk of the 
Court, assumed the witness stand, and, upon examination 
testified as follows: 


# 
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Direct examination 
By Mr. Houston: 

Q. Mr. Rinjr, you are Administrative Officer with the Alley 
Dwellin«: Authority? 

A. Yes sir. 

Q. You are here under subpoena? 

A. Yes sir. 

Q. Will you "ive tlie Court a picture of the rate of growth 
in tile population in the District of Columbia so far as races 
are concerned, and will you state to the Court the situation 
so far as housing in the District is concerned? 

A. (Exhibiting chart.) That is rather a large order. So 
far as the growth of tlie population by races is concerned, 
I would imagine the Bureau of the Census would have more 
accurate information on that. 

Q. What is your study in the Alley Dwelling Authority, 
so far as it applies to housing? 

A. So far as housing is concerned, the Alley Dwelling 
Authority has determined, on the basis of facts that there 
has been a shortage of housing for families of low income 
for g ven* long })eriod in Washington. There was a brief 
l)eriod before the World War, but, for a long time there has 
been a severe housing shortage. 

Q.] May T ask, does that a])])ly to both whites and Negroes 
eciually, or is it greater so far as Negroes are concerned? 

A. It applies to whites and to colored equally, that is, as 
to families of low income. Of course, it is a matter of 
common knowledge that there is a larger number of families 
of low income in the Negro race in the District of Columbia. 

Mr. Crooks: I am afraid we will have to object to this 
line of questioning. So far we have refrained from object¬ 
ing, thinking something would be developed, but I do not 
see aT^y connection between low cost dwellings and the 
property on 1.3th Street of the value of between $10,000 and 
$ 20 , 000 .* 

The Court: Counsel will have an opportunity to connect 
it up. 
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Mr. Houston: I want to prove by several witnesses, start¬ 
ing with Mr. Ring of the Alley Dwelling Authority the 
situation as to housing shortage for any income group, and 
I want to prove, second, I want to prove that there prac¬ 
tically has been no expansion in the Negro residential areas 
in proportion to the amount of growth. I want to prove 
that the Alley Dwelling Authority did not provide any 
increased facilities, but simply a program of construction. 
Not only that, but I want to prove by reason of the fact 
the Government building program has taken away large 
areas of property heretofore occupied by Negroes, that it 
has forced Negroes to go to other areas. I will show* also 
the change in tlie operation of the economic laws of the 
city, and that due to the growth of the population, that 
the Negro population is coming right straight up 13th Street, 
covenant or no covenant. 

The Court: The Court will take judicial notice of the 
facts as to the change in the housing problems in Washing¬ 
ton, and that applies to both whites and Negroes. 

Mr. Houston: Will your Honor also take judicial knowl¬ 
edge of the fact that certain areas were covenanted in the 
northwest— 

Mr. Crooks: I do not believe the Court can take judicial 
knowledge of the fact certain areas have covenants. 

The Court; The Court will take judicial knowledge of the 
facts as expressed by the Court, but not as expressed by 
counsel. Now, confine yourself to this particular area. 

Mr. Houston: I will, your Honor, but we must also get 
in the proposition about the change in the neighborhood, 
and how it is changing. 

The Court: Counsel has agreed to submit the Court a 
map of the general area, and it will show the facts you want 
to prove. 

Mr. Houston: It will show the static proof, but will your 
Honor allow me to go further and show the reason for the 
change. 

Mr. Crooks: Your Honor, our position is that we are 
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sockiii**: to eiifoi'ce n covenant on tliis land. We have indi¬ 
cate to the Court tliat we are willinjj: to submit a map show- 
inir the white and Xegro situation in the surrounding terri¬ 
tory. We feel beyond that, that as to the questions ^Ir. 
iloustoii has indicated, tliat it has no bearing on this case. 
Xow, a gentleman from the Alley Dwelling Authority can¬ 
not say wliether or not Mrs. Gorewitz or some one else is 
entitled to enforce a covenant as to a house at 2o30 13th 
Street. Tliat is our position, and we do not feel that we 
should go into the social aspects of this problem. 

Afr. Houston: In submitting our case we have got to show 
the change and to the extent the change operates directly 
on this property. We will show for instance they could not 
get 100 per cent signers on this 2.")00 block. I was laying 
my foundation. I am perfectly willing to stop that line of 
examination at this jioint, but I believe we should show the 
(Ivnamic force that caused the change. 

The Court: The Court will confine counsel to the facts 
involved in this particular action. 

Mr. Houston: The onlv thing I can do is to make mv 
tender. T should tender here the population figures and 
the census rise in the District of Columbia. T have some 
tesitimony T am going to offer as to that particular matter. 
T h:ive Dr. Frasier, who has made a study of this area, and 
I thke it, your Honor, will take judicial knowledge of any 
Government recoi-ds. I would like to offer them now at this 
time as Defendants' exhibit Xo. 1. 

T should like also to call attention to the case of Gorewitz 
vs. Pi-eston as showing the background of this case. Xow, 
if your Honor please, this covenant agreement was dated 
in 1010. and ?krr. Wood has just indicated something about 
a certain agreeTiient whereby they attempted to bind the 
owners on the s(iuare not to sell to Xegroes. I wish to read it. 

The Court: The Court is interested in the deed with re¬ 
spect to the Fleet property. That property also came down 
from this original development in 1010? 

Mr. Houston: That is right. 
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The Court: That was a covenant presumably running with 
the land. 

Mr. Houston: Xo, there was no covenant running with 
the land on that })articular property. The sti])ulation shows 
there were si.v pieces of property, of which the Fleet prop¬ 
erty was the first one sold. That property has no covenant 


against it. 

The (-'ourt: But with respect to 2524, 2528, and 2530. 

Mr. Houston: There covenants there. 

The Court: How about 2514 and 2516? 

Mr. Houston: Xo, except they did attempt to put in a 
restrictive agreement, and that restrictive agreement was 
the agreement under which the case was brought against the 
Fleet house, and that was the case that was lost. I take it 


vour Honor will let me read the covenant? 

* 

The Court: That case is already in evidence. 

Mr. Houston: Yes sir. It is stipulated that they were 
not able to get 100 percent of the owners to sign that restric¬ 
tive agreement. So, you have a situation at the present time 
where there are only five houses in the block that have that 
restrictive agreement, and that restrictive agreement is not 
binding, and has no binding force for the reason that it has 
been judicially determined so far as the plaintiffs are con¬ 
cerned that the 1928 agreement is not binding. 

The Court: The record is offered in evidence, and the 
Court will read the record. 

Mr. Crooks: We object to defendants’ exhibit Xo. 1. 

The Court: The Court will receive it. 

Mr. Houston: That is all Mr. Ring. 

(Thereupon the witness was excused and retired from the 
witness stand.) 

Thereupon 

Mary G. Hundley 

was called as a witness for and on behalf of the defendants 
and being then and there duly sworn by the Clerk of the 
Court, assumed the witness stand, and, upon examination 
testified as follows: 
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I Direct Examination 

Bv Mr. Houston: 

Q. State your full name? 

A. ]\Iary G. Hundley. 

Q. And your address? 

A. 2530 Thirteenth Street, Northwest. 

Q. 'What is your occupation? 

A- Teacher of French. 

Q. "Will you please state your education? 

A. I was educated in the public scliools of 'Washinjjfton, 
and then I went to Radcliff ColleiLre where I took a Bach¬ 
elor’s degree and I got my Master’s degree at Middleboro. 

Q. Your salary in the public school is what? 

A. $3200 a vear. 

Q. Coming down now to the purchase of your homo, when 
did you go in? 

A. Januaiy’ 18, 1941. 

Q. You have lived next door to Mrs. Gorewitz ever since? 

A. Yes sir. 

Q. You heard ^Irs. Gorewitz’s testimony? 

A. Yes sir. 

Q. You know ]\rrs. Gorewitz? 

A. I have not had a chance to say anything to her. When 
I moved in the house the agent told me she was hostile. I 
wa^ hoping to make friends for I had a number of Jewish 
friends, but I never had a chance. 

Q. Have you knowingly disturbed her? 

A. On the contrary I have always retired before mid¬ 
night, and as to telephoning I have been decidedly restricted 
in the use of the phone, for we were annoyed by malicious 
calls from the time we moved in, and I was forced to change 
to an unlisted phone, and therefore I have only had calls 
from business friends. 

Q. What improvements have you put in since you bought 
the property? 

A. After we moved in w’e put in a complete modem bath 
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and wc put in three French doors, and we have made numer¬ 
ous other improvements. 

Q. In the beginning’ what was it? 

A. In the beginning it was about $1500, and since then 
we have put in other imi)rovements, and it is altogether 
$2200 and $2500. 

Q. Xow, Mrs. Hundley, for the sake of the record, you 
are colored? 

A. Yes. 

Q. Lot me ask you this, has your entire family been 
colored ? 

A. They have been listed as colored but, some of my fam¬ 
ily could have been listed as white, and could have worked 
to better advantage and have gotten more money. 

Q. In your o^\^l personal ex])erience, have you been ad¬ 
vised not to say you are colored? 

A. Yes sir, in my work at ^fiddleboro, it was necessary 
to use the dormitory, and it was my desire to get proficient 
in French. The officials knew what I was. I never felt it 
was necessary to hide it, and at Radcliff I was advised not 
to mention it so it was not reallv known among the students. 

Q. Are you acquainted with several persons in Washing¬ 
ton who could not be identified as Negroes? 

A. Yes sir, we have any number of friends. 

The Court: How is that material ? 

Mr. Houston: Mrs. Hundley admits that she is colored, 
and we can show that as to 2526 a Negro did buy it, and 
was taken for white. 

The Court: I do not think that is helpful to the Court 
to pursue that line of questions. 

Mr. Houston: Again, your Honor, we will make the tender. 
We can show many cases, and we make the tender now. 
It has been shown that Mrs. Gorewitz was mistaken about 
two of the ladies who stood up, and said that they were 
white, and for that reason I think we should have this in 
the record, and if your Honor wishes to rule it out, of course 
your Honor will allow us an exception. 
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The Court: I will exclude it. 

Bv Mr. Houston: 

» 

Q. Mrs. Hundley, I will ask you to look at the pictures 
here that are part of the record, and I will ask you if these 
are pictures of the interior of your home. 

A. Yes sir. 

Mr. Crooks: We have no objection to this picture. 

Q. Now Mrs. Hundley, have you purchased this property 
as a permanent home? 

A. Yes sir. 

Q. And have you conformed to all the best standards of 
the neighborhood? 

A. I believe so. I have lived in similar neighborhoods 
before. 

Q. And it is your intention to continue to reside there? 

A. Yes sir, I cannot find any other place. 

By the Court: 

Q. Where did you live before that? 

A. I went there from an apartment. When I was speak¬ 
ing of similar neighborhoods, I was thinking of 17th and P. 
I was reared there in my grandmother’s home. 

Q. Where was the apartment where you lived? 

A. Howard Manor. 

Q. Is Howard Manor a colored apartment? 

A. Yes sir, and we needed more room. We had two rooms 
a kitchen and bath. 

IMr. Houston: That is all. 

Mr. Crooks: There will be no questions. 

(Thereupon the \sitness was excused and retired from 
the witness stand.) 

Thereupon 

Frederick Hundley 

was called as a witness for and on behalf of the defendants, 
and, being then and there duly sworn by the Clerk of the 
Court, assumed the \ritness stand and upon examination, 
testified as follows: 
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Direct Examination 

By Mr. Houston: 

Q. AVhat is your name ? 

A. Frederick Ilundlev. 

Q. AVliat is your occupation ? 

A. School teacher. 

Q. Mr. Hundley, did you and Mrs. Hundley make an effort 
to find another house suitable to your station in life? 

Mr. Crooks: We will have to object to that line of ques¬ 
tioning. M’hat they did before is only again pursuing this 
social question. 

The Court: I will admit the testimony. 

* 

A. AVe had been looking around for a place, but had not 
succeeded in finding one, that was suitable. AVe thought 
of Brookland but we did not wish to go out there. 

Bv Mr. Houston: 

Q. That is how far away from the Howard Manor where 
vou were living? 

A. I suppose four or five miles. 

Q. And was it closer to Mrs. Hundley’s work? 

A. It would be much further. 

Mr. Houston: I should like also to make this same tender 
so that the record will show as to Mr. Hundley’s salary. 

The Court: I will exclude it. 

Mr. Houston: I would like also to ask a question of the 
witness as to his own experience with Xegro students who 
have gone through the high school with him in the District, 
as having gone across the line. 

The Court: I will exclude that. MTU counsel come to the 
bench. 

(Thereupon counsel and the Court conferred at the bench 
which the Court directed the reporter not to take down.) 

The Court: We will recess now until 1:30. 

(Thereupon at 12:30 o’clock P. M. a recess was taken in 
the above entitled cause until 1:30 o’clock P. M.) 
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After Recess 

The hearing of tlie above entitled cause was resumed at 
1:30 P. M. whereupon the following proceedings were had; 

Mr. Houston: There arc a couple of tenders I would like 
to make at this time. I want to tender two of the witnesses 
wlio stood up to be identified, and were identified as white by 
Mrs. Gorewitz. 

The Court: Do they live in the block ? 

Mr. Houston; Xo. Does your Honor exclude that? 

The Court: That is excluded. 

Mr. Houston: Second, it is known to tlie plaintiffs and to 
Mr.iGilligan that there is no covenant in this block on the 
Clifton Street side. Your Honor will remember that Mr. 
Wood testified that the block was covenanted on Euclid and 
Clifton. There was an agreement made on the 10th dav 
of September, 1926, and recorded on the 30th day of Sep¬ 
tember covering all property on Euclid on both sides be¬ 
tween 13th and 14tli except the premises 1357 Euclid Street 
to run for 21 years from date, and it will expire on the 10th 
day of September, 1947. 

Mr. Gilligan: There is a covenant also on Clifton Street 
between 11th and 13th Streets. 

^Fr. Houston: His Honor mentioned this square, and there 
is no covenant on this square, and I say that with oppor- 
tunitv of counsel to check it. 

The third thing I would like to do is to tender at this time 
the chain of title of Lot 77. The point there is that the 
titlq comes to the Hundleys from the Home Owners Loan 
Corporation. May I ask that it be turned over to the re¬ 
porter so that it can be spread on the record. Again, I am 
tendering it subject to the right of counsel to inspect it, 
and,to make any corrections they may find. 

The said chain of title is as follows: 

i Chain of Title to Lot 77 

1. Deed Harr\’ B. Wilson and Harr\' Wardman, dated 
September 29, 1910, recorded October 4, 1910 (Liber 3364, 
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f. 214) to William A Folger and Rebekah Folger his wife 
(covenant set out in full) 

2. Deed William A. Folger and wife dated November 24, 
1924, recorded December 17, 1924 (Liber 5410, f. 198) to 
Nelly M. Purcell. (Subject to covenants of record). 

3. heed in trust Nelly M. Purcell dated Mar. 15, 1934, 
recorded Mar. 15, 19.34 (Liber 6783, f. 299) to Charles A. 
Jones and Paul J. Frizzell trustees to secure HOLC $7,- 
38.3.53. 

(No mention of covenants) 

4. Trustees deed Cliarles A. Jones and Paul J. Frizzell 
trustees, dated November 13, 1940, recorded Nov. 19, 1940 
(Liber 7546, f. 571) following auction sale Nov. 12, 1940, 
u})on default under deed in trust supra, to Home Owners 
Loan Corporation $6,500.00. 

(No recital that deed is subject to covenants of record.) 

5. Deed Home Owners Loan Corporation dated Dec. 23, 
1940, recorded Jan 13, 1941 (Liber 7567 f. 3.33) to Nelson 
D. Holmes. 

(No covenant) 

6. Deed Nelson D. Holmes dated Jan. 17, 1941, recorded 
Jan. 23, 1941 (Liber 7571 f. 328) to Frederick F. Hundley 
and Mary G. Hundley. 

(Subject to covenants of record) 

By Mr. Houston: 

Q. Mr. Hundley, were you advised anything by Mr. Lang¬ 
ford, acting as vour agent and counsel at the time of the 
purchase and sale about the validity of the covenant? 

A. No, we were never told of anv covenant of 1910. 

Q. I am talking about when you signed the agreement 
not to hold Mr. Holmes, if there should be any trouble under 
the covenant; what did Mr. Langford tell you about the cove¬ 
nant in his opinion? 

A. He said that the covenant should not have been placed 
on the agreement. 

Q. TMiat did he say about it being valid or invalid in his 
opinion. 
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The Court: That is ou the theory of representations made 
to the purchaser? 

Mr. Houston: Yes. 

The Court: That is admitted. 

A. lie said it was invalid. 

Mr. Houston: 

Q. Had any action been taken aiiainst tlic Fleets at the 
time you purchased your proi)erty? 

A. Xot as 1 know of. In fact, 1 don’t think there was 
any. 

Q. What if any effect did the fact that the Fleets were 
on the premises livinji; in their house have on you in the 

matter of vour decision to buv? 

• * 

A. Well, it had a "reat deal. We fi«:ured if one colored 
family moved in the block, and remained as lonjj: as they 
had without any interruption, we were perfectly safe in 
movinj; into the property. 

Mr. Houston: Take the witness. 

Cross-examination 
Bv Mr. Crooks: 

Q. ,Mr. Hundley, you stated Mr. Lankford discussed this 
matter of the covenant with you before the contract was 
siirned, is that correct? 

A. Yes sir. 

Q. How long: before? 

A. I Xot more than a few days, about a week. 

Q. Who was instrumental in jcettin.e: you to be interested 
in this house? 

A. Mr. Lankford. 

Q. And in connection with the purchase of that property 
he told you that this covenant in his estimation was not 
valid? 

A. It would not hold true. He gave us the impression it 
was the 192S covenant and could not be valid. 

Q. The agreement of 1928? 

A. jWe did not have any knowledge of the 1910 covenant 
at all. 
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Q. Did you know, or were you told there -was any covenant 
on the Fleet home, 2526 ? 

A. Xo sir. 

Q. Did Mr. Lankford say anything to you about that? 

A. Xo sir. 

Q. Did you say anything about wdiether the Fleets were 
Xegroes living in 2526? 

A. Yes sir, we knew that before. 

Q. Did you inquire as to whether or not the Fleets were 
tlie ovmers of the property? 

A. Yes sir, we knew they were. 

Q. Y’ho told you? 

A. Well, they told us. 

Q. When did you move into the property, Mr. Hundley? 

A. In Janua^^^ 

Q. About what date, do you recall ? 

A. On the 17th I guess. 

Q. You made certain repairs prior to moving in? 

A. Xo, we did not make any repairs until we moved in. 
Tlie house was in excellent condition, but we made extensive 
re])airs after we moved in, and the suit was not brought until 
we had spent an enormous sum to put it in shape. 

Q. What do you mean by an enormous sum of money? 

A. Around $2300.00. 

Q. You estimate that the amount you spent on the prop¬ 
erty up to the time this suit was filed was $2300.00? 

A. Between $2300.00 and $2400.00. 

Q. Did you have any conversations with Mr. Holmes in 
connection with this property? 

A. Sure, before purchasing it. 

Q. Did he say anything about the covenant? 

A. Yes, he said in the beginning if any trouble came up 
about the covenant, our money would be refunded, that is, 
the initial payment. 

Q. And it was on the basis of ^Ir. Lankford’s .iudgment 
that you bought the property? 
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A. I Yes sir, as an attorney he took it that way. He is an 
attornev. 

Q. And in the real estate business also? 

A. Yes sir. 

By The Court: 

Q. Did you consult him as a real estate man or as an at¬ 
tornev ? 

A. As a real estate man. 

By Mr. Crooks: 

Q. You and your wife did sig:n that statement to save Mr. 
Holmes from any damaires? 

A. ,Yes sir, but that was placed on afterwards. There are 
two ajrreements there. He put the second one on when we 
jrot it from the title company. 

Q. This statement up above in type was that on there at 
the time vou sii^ned the airreement on January’ 11? 

A. As I remember it was not. 

Q. That is on the rijrht hand side of the back of plaintiffs’ 
exhil)it 4, beinp: the sales contract? 

A. Yes sir. 

Q. "When was that put on there? 

A. In the title company’s office. 

Q. On the same date as the writing on the left hand side? 

A. Yes sir. 

Q. And on the left hand side is the date January’ 17, when 
was that put on there? 

A. That was put on there in the house, 2530. 

Q. ^Fr. Hundley, you and your wife, in spite of the fact 
that there might bo some question about this covenant and 
its validity, you two proceeded to spend approximately 
$2500.00 in making the repairs on the house, and fixing it 
up the way you wanted it ? 

A. Certainly, for we wanted to disprove the fact we 
would let the property run down. We tried in ev’ery way to 
make it more attractive and worth livdng in. 

Mr. Crooks: That is all. 
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Redirect Examination 
By Mr. Houston: 

Q. Mr. Hundley, did you have any complaint prior to the 
letter you received in March from Mr. Gilligan advising 
you that you had violated what he considered to be the law 
in occupying that property,—had you had any complaint 
or objection from anyone else? 

A. No sir. 

Q. Had you completed the repairs by that time? 

A. T think we wore in the middle. We had not completed 
all of them. 

Q. As a matter of fact vou borrowed $1500.00 from the 
P. IT. A.? 

A. We certainly did. 

Mr. Houston: That is all. 

(Thereupon the witness was e.xcused and retired from the 
witness stand.) 

Mr. Houston: Mr. Gilligan is willing to agree that the 
letter dated ^larch 14,1941, to Frederick Hundley and Mary 
G. Hundley was the first notice that came to Mr. Hundley 
raising any objection to the Hundleys owning this property. 

I would like to recall ^Frs. Bogikes. 

Thereupon 


Marian 0. Bogikes 

having heretofore been first dulv sworn bv the Clerk of the 
Court, was recalled, and assumed the witness stand, and, 
upon examination testified as follows: 

Recross-examination 
Bv Mr. Houston: 

Q. You have been sworn, and I just wanted to inquire a 
little more about the purchase of your property, on the 
question of value, Mrs. Bogikes. You were sho^vn the prop¬ 
erty by the Home 0\^^lers Loan Corporation and purchased 
the property from them? 
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A. Yes sir. 

Q. Will you state what the Home Owners Loan Corpora¬ 
tion was asking for the property? 

The Court: You are speaking about 2534? 

Mr. Houston: Yes sir. 

Q. What was the price they asked? 

A. They were asking $9500.00. 

Q. They reported to you they had an offer of $10,000.00 
from a Negro, and would not accept it? 

A. Yes sir. 

Q. You were able to purchase it for what? 

A. $8,000.00. 

Q. You have been in the Gorewitz house? 

A. Yes sir. 

Q. And it is identical to yours? 

A. Practically. 

Q. Which has the larger rooms? 

A. The same amount of rooms. The stairway is identical. 
AVe have two baths and they have one. 

Q. AVhat about the garage in the rear? 

A. Ours is only a one car garage. Hers is a two car ga¬ 
rage. It does not set right in the back yard as all the 
other garages set. 

Q. Is that garage metal or what. 

A. I don’t know. 

Q. So, you have the same number of rooms in your house 
anditwo baths and purchased your house for $8,000.00? 

A. Yes sir. 

Mr. Houston: That is all. 

Redirect Examination 
By Mr. Crooks: 

Q. Along that line, from whom did you get the title to 
your property? 

A. From whom did we get the title? 

Q. Yes. AWio were your grantors, who did you buy from ? 
A. From the HOLC, and they said they searched the title, 
and we did not have to. 
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Q. Do you know how they got it, was it through a fore¬ 
closure ? 

A. Yes sir, it was; they foreclosed on the people that 
lived there. They were buying our house and the Hundley 
house and thev foreclosed. 

Q. The same people owned your house that owned the 
Hundlev house? 

A. Yes sir, and they foreclosed. 

The Court: Was there a restrictive covenant in this? 

^Ir. Gilligan: Yes sir, the same restrictive covenant. 

^Ir. Crooks: That is all. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

Thereupon 


Lauren Fleet 

was called as a witness for and on behalf of the defendants, 
and being then and there duly sworn by the Clerk of the 
Court, assumed the witness stand and, upon examination, 
testified as follows: 

Direct examination 
By Mr. Houston: 

Q. Mr. Fleet, you and your mother own the premises at 
2526 Thirteenth Street? 

A. Yes sir, we do? 

Q. Do you intend to sell? 

A. No sir. 

Q. Do you intend to continue there? 

A. Yes sir, regardless. 

Mr. Houston: That is all. 

Cross-examination 

Bv Mr. Crooks: 

» 

Q. Regardless of what? 

A. Regardless of anything that goes on, we intend to re¬ 
main just the same. 

Mr. Crooks: No further questions. 
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(Thereupon the witness was excused and retired from 
the witness stand.) 

Thereupon i 


John A. Lankford 

was called as a witness for and on behalf of the defendants, 
and being then and there duly sworn by the Clerk of the 
Court, assumed the witness stand, and, upon examination 
testified as follows: 

Direct Examination 

Bv Mr. Houston: 

•> 

Q. Mr. Lankford, what is your full name? 

A. John A. Lankford. 

Q. You live where? 

A. 1230 Girard Street, Northwest. 

Q. Are you a licensed real estate broker? 

A. Yes sir. 

Q. And as such, with Mr. Holmes, you sold the property, 
25.30 Thirteenth Street to Mr. and Mrs. Hundley? 

A. Yes sir. 

Q. You received your fee from the seller, is that right? 

A. Yes sir. 

Q. !Mrs. Hundley did not pay you at that time? 

A. No sir. 

Q. Now, Mr. Lankford, did you go back in the neighbor- 
hodd to any place and discuss the sale of another house, or 
other houses, in this row of six? 

A. Yes sir, I sold several houses in that neighborhood. 

Q. No, just these six houses; did you go to Mrs. Gorewitz? 

A. No, I -went to the second door. 

Q. Is that Mrs. Bogikes’ house? 

A. Yes sir. 

Q. Did you talk to the lady who has just gone off of this 
stand ? 

A. Yes sir. 
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Q. What was the conversation? 

A. I told her I was looking for a house for a party in that 
district, and I offered her $1,000.00 more than she paid for 
her house. She said she did not mind selling to colored 
people, but not for $1,000.00 more. If I would bring an offer 
of $2,000.00 more she would be willing to sell. 

Q. Did you advise the Hundleys that in your opinion the 
covenant was not any good ? 

A. Yes sir. 

Mr. Houston: That is all. 

Cross-examination 
Bv Mr. Crooks: 

V 

Q. Were you familiar with the writing on the back of this 
contract. 

A. I would have to see it. 

Q. I show you this paper. On the back of it is written a 
statement dated January 17, 1941. Are you familiar with 
that statement? 

A. Yes sir. 

Q. You saw’ it w’ritten? 

A. It was made quite a wdiile after the original contract 
w’as signed. The sales contract w’as made quite a few’ days 
before this. 

Q. The sales contract was dated January 11, is that cor¬ 
rect as appears on the front of the contract. 

A. Yes sir. 

Q. And the other statement is dated January 17? 

A. Januarv 17, ves sir. 

Q. You had a conversation w’ith Mrs. Bogikes, did you 
not? 

A. Yes sir. 

Q. In regard to the sale of that house? 

A. Yes sir. 

Q. In that conversation isn’t it a fact that you told her 
that if she w’ould sell her home it would help the Hundleys. 

A. No sir, I did not tell her anything like that. 
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Q. Did yon make any statement to her ro^ardinp: the 
Hundley's property? 

A. Xo, unless 1 may have told her it was a good piece 
of property. I may have said something along that line. 

Q. Which was the good piece of property, the Hundley 
])roperty ? 

A. The Hundley property and her property also. 

Q. Did you tell hei’ the Hundley’s were colored people? 

A. X"o, that did not come up at all. 

Q. Do you recall on what date you went to the Bogikes 
home and talked to her? 

A. It was probably between the 10th and 15th of August. 
Tlutt is the last time. Do you mean the first time? 

Q. Yes. 

A. Probably it was along the last part of January or 
February along in there. 

Q. 1941? 

A. Yes sir, 1941. 

Q. When you saw these people in August of this year, 
youiknew of course, this suit had been filed, did you not? 

A. Yes, I think so. 

Qk Did you make anv statement in regard to the suit. 
A. No. 

Q; You didn’t say anything to Mrs. Bogikes about the 
suit? 

A. I remember I did not sav anvthing about the suit. 

Q. Did you know at that time that she was a party plain¬ 
tiff to this action? 

A. No. 

Mr. Crooks: That is all. 

Mr. Houston: That is all. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

^Ir. Houston: I will call Dr. Frasier. 

Thereupon 
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E. Franklin Frasier 

was called as a witness for and on behalf of the defendants, 
and being then and there duly sworn by the Clerk of the 
Court, assumed the witness stand and, upon examination 
testified as follows: 

Direct Examination 
Bv Mr. Houston: 

Q. Dr. Frasier, you are head of the Department of Soci¬ 
ology and Director of Social Work at the Howard Uni¬ 
versity? 

A. Yes sir. 

Q. Will you state to the Court where you received your 
education in your special field? 

The Court: May I ask counsel what the witness is going 
to testify to ? 

Mr. Houston: I expect to use this witness to testify to 
changes in the character of the neighborhoods and particu¬ 
larly this neighborhood, and the study he has made in con¬ 
nection with his work at the Howard University of the city 
of Washington. He is an author of a book, in fact several 
books one of them being “Negro Youth,” and I want to 
show the cycle of real estate development, first from a home 
owners neighborhood to a rental neighborhood, and then 
it begins to break, and there is an infiltration of other 
groups, and then the real estate goes back again and goes 
through the same cycle, and we want to show that as far as 
Negroes, that the coming in of Negro home owners stabilizes 
the property, and increases the value of the property instead 
of depreciating it. In connection with the witnesses testi- 
monv I intend to introduce a studv bv the Federal Housing 
Administration pertaining to the growth of residential 
neighborhoods in American cities in 1939, and at pages 121 
and 122 there is a discussion of this very phenomena. 

The Court: I will exclude both the testimonv of the wit- 
ness and the author of the book. 
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!^^r. Houston: Tlion may I make the specific offer. This 
testimony is otferod to show tliat after tlie neii>:hborhood 
lias chanii’od Xei^roes comin<>: in have not worked the change 
hut, the change was consummated before tliey came in, and 
we want to sliow the development of this particular neigh¬ 
borhood along the path of Thirteenth Street, which is an 
arterv of the citv, and we want to show that even though 
the covenant itself might be enforced by the Court, the 
enforcement would be futile. AVe want also to make offer 
of proof that the very persons who make the covenants are 
tlie persons who break the covenants. In other words, they 
get caught in an economic snare, and in order to get out, 
with falling values, that is a district going from a home 
owners district down to a tenant district, they break it. 
T want to offer the testimony of this witness, and show that 
the testimony of the witness would be predicated on the 

testimonv introduced. Your Honor still adheres to vour 

• • 

ruling? 

The Court: Yes. 

Mr. Houston: That will be all. Dr. Frasier. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

Mr. Houston: Now T should like to call Dr. Raphael G. 
T’reiolo. I want to tender Dr. Hrciolo to prove that he was 
a teacher at the Central High School, and it was not true 
that the students were drawn from this particular neigh¬ 
borhood. 

The Court: I think counsel has stated that himself. The 
question was asked specifically whether the pupils of the 
Central High School were from all over the city, or from 
this immediate neighborhood. Do T understand that this 
witness is going to testify different? 

Afr. Houston: No, he is going to testify that they come 
from the city at large and not from the immediate neigh¬ 
borhood. 

Now, I also want to qualify this witness as a real estate 
man experienced in the District of Columbia, and who has 
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intiinato knowledge of these covenants to establish the fact 
that these covenants makers are the first ones to break the 
covenant. 

The Court: The only question in this case is whether this 
particular covenant was binding. I do not think the witness 
would help. 

Mr. Houston: Let me make mv tender. I want to show 

» 

after the covenant on S Street, and also on Columbia Road, 
in each instance in s])ite of the fact that the Court issued 
an injunction, the neighborhood again had a change, and I 
would like to have him testifv, or tender his testimonv to 
the etfect that it has been shown that the covenant has de- 
})ressed real estate values and the lifting of the covenant 
increased the value and I might refer specifically to Thir¬ 
teenth Street. Is your Honor's ruling the same? 

The Court: I will exclude the tender. 

Mr. Houston: I do not think it is necessary to call him, 
but, I want to tender Dr. Emmett J. Scott who was one of 
the defendants in the S Street covenant who would testifv 
if permitted that all of the houses in that block are now 
occupied by Negroes, which were subject to the covenant. 

The Court: The ruling is the same with respect to this 
tender. 

Mr. Gilligan: Shall we proceed now with the argument? 
I would be happy to have it go over until tomorrow morning. 

The Court: If both counsel agree for it to go until to¬ 
morrow morning that is satisfactory. 

I am anxious to finish this case tomorrow morning. 

(Thereupon the instant hearing was concluded.) 
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STATUTES 

United States Constitution, Amendment V: 

Xo person shall be held to answer for a capital, or other¬ 
wise infamous crime, unless on a presentment or indict¬ 
ment of a Grand Jury, exce])t in cases arising in the land 
or naval forces, or in the Militia, when in actual service in 
time of AVar or ])ublic danger; nor shall any person be sub¬ 
ject for the same offense to be twice ]mt in jeopardy of life 
OP limb: nor shall be coni])elled in any Criminal Case to be 
a witness against himself, nor be deprived of life, liberty, 
or property, without due ])rocess of law; nor shall private 
property be taken for public use, without just compensation. 

United States Constitution, Amendment XIII: 

Section 1. Xeither slaverv nor involuntarv servitude, 
except as a punishment for crime whereof the party shall 
have been duly convicted, shall exist within the United 
States, or any place subject to their jurisdiction. 

United States Code, title 8, Chapter 3. Civil Rights. 

Section 41. Equal rights under the law. 

All persons within the jurisdiction of the United States 
shall have the same right in everv’ State and Territorv 
to I make and enforce contracts, to sue, be parties, give 
evidence, and to the full and equal benefit of all laws 
and proceedings for the security of persons and property 
as is enjoyed by white citizens, and shall be subject to like 
punishment, pains, penalties, taxes, licenses, and exactions 
of every kind, and to no other. 
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U. S. CODE, TITLE 12, CHAPTER 12.—HOME OWNERS 

LOAN ACT OF 1933 

§ 1461. Short Title 

This chapter may he cited as the “Home Owners’ Loan Act 
of 1933.” (June 13,1933, c. 64, 1,48 Stat. 128.) 

§ 1462. Definitions 

As used in this chaiJer— 

(a) The term “Board” means the Federal Home Loan 
Bank Board created under chapter 11 of this title. 

(b) The term “Corporation” means the Home Owners’ 
Loan Corporation created under section 1463 of this chapter. 

(c) Tlie term “home mortjrajre” means a first mortgag:© on 
real estate in fee simple or on a leasehold (1) under a lease 
for not less than ninetv-nine rears which is renewable, or 
(2) under a lease having a period of not less than fifty years 
to run from the date the mortgage was executed, upon 
which there is located a dwelling or dwellings for not more 
than four families, which is used in whole or in part by the 
owmer as a home or held by him as his homestead, and which 
has a value of not to exceed $20,000; and the term “first 
mortgage” includes such classes of first liens as are com¬ 
monly given to secure advances on real estate under the laws 
of the State in which the real estate is located, together with 
the credit instruments, if any, secured thereby. 

(d) The term “association” means a Federal Savings and 
Loan Association chartered by the Board as ])rovided in sec¬ 
tion 1464 of this chapter. (June 13,1933, c. 64, § 2, 48 Stat. 
128; June 27,1934, c. 847, f 508 (a), 48 Stat. 1264; May 28, 
1935, c. 150, 10, 49 Stat. 296.) 

§ 1463. Home owners’ loan corporation 

(a) Creation; directors. The Board is hereby authorized 
and directed to create a corporation to be knoum as the 
Home Owners’ Loan Corporation, which shall be an instru¬ 
mentality of the United States, which shall have authority 
to sue and to be sued in any court of competent jurisdiction. 
Federal or State, and which shall be under the direction of 
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the Board and operated by it under such bylaws, rules, and 
regulations as it may prescribe for the accomplishment of 
the pury)oses and intent of this section. The members of the 
Board shall constitute the Board of Directors of the Corpo¬ 
ration and shall serve as such directors without additional 
compensation. 

(b) Capital stock; subscription by United States; alloca¬ 
tion of funds by Reconstruction Finance Corporation. The 
Board shall determine the minimum amount of capital stock 
of the Cor]-)oration and is authorized to increase such capital 
stock from time to time in such amounts as may be neces¬ 
sary, but not to exceed in the aggregate $200,000,000. Such 
stock shall be subscribed for bv the Secretary of the Treas- 
ury on behalf of the United States, and payments for such 
subscri])tioiis shall be subject to call in whole or in part by 
the Board and shall be made at such time or times as the 
Secretary of the Treasury deems advisable. The Corpora¬ 
tion shall issue to the Secretary of the Treasury’ receipts 
for payments by him for or on account of such stock, and 
such receipts shall be evidence of the stock o\vTiership of 
thciUnited States. In order to enable the Secretary of the 
Treasury to make such payments when called, the Recon¬ 
struction Finance Corporation is authorized and directed 
to allocate and make available to the Secretary of the 
Treasury the sum of $200,000,000, or so much thereof as 
may be necessary, and for such purpose the amount of the 
notes, bonds, debentures, or other such obligations which 
the Reconstruction Finance Corporation is authorized and 
empowered under section 009 of Title 15, to have outstand¬ 
ing at any one time, is hereby increased by such amounts as 
may be necessary. 

(c) Bond issue by corporation authorized; interest and 
principal guaranteed by United States; exemption from tax¬ 
ation. In order to provide for applications filed before May 
28,1935, for applications filed within thirty days thereafter, 
and for carrjdng out the other purposes of this section, the 
Corporation is authorized to issue bonds in an aggregate 
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amount not to exceed $4,750,000,000, which may he ex- 
chanp:ed as hereinafter provided, or which may be sold by 
the Corporation to obtain funds for carryins? out the pur¬ 
poses of this section or for the redemption of any of its out¬ 
standing? bonds; and tlie Corporation is further authorized 
to increase its total bond issue for the ])urpose of retiring its 
outstanding bonds by an amount equal to the amount of 
the bonds to be so retired (excej^t bonds retired from pay¬ 
ments of principal on loans), such retirement to be at ma¬ 
turity or by call or purchase or exchange or any method 
prescribed by the Board with the approval of the Secretary 
of the Treasury: Provided, That no bonds issued under this 
subsection, as amended, shall have a maturity date later 
than 1952. Such bonds shall be in such forms and denomi¬ 
nations, shall mature within such ])eriods of not more than 
eighteen years from the date of their issue, shall bear such 
rates of interest not exceeding 4 per centum per annum, shall 
be subject to such terms and conditions, and shall be issued 
in such manner and sold at such prices, as may be prescribed 
by the Corporation, with the approval of the Secretary of 
the Treasury. Such bonds shall be fully and uncondition¬ 
ally guaranteed both as to interest and principal by the 
United States, and such guaranty shall be expressed on 
the face thereof, and such bonds shall be lawful invest¬ 
ments, and may be accejDted as security, for all fiduciary, 
trust, and public funds, the investment or deposit of which 
shall be under the authority or control of the United States 
or any officer or officers thereof. In the event that the Corpo¬ 
ration shall be unable to pay upon demand, when due, the 
principal of, or interest on, such bonds, the Secretary of 
the Treasury shall pay to the holder the amount thereof 
which is hereby authorized to be appropriated out of any 
moneys in the Treasury not otherwise appropriated, and 
thereupon to the extent of the amount so paid the Secretary 
of the Treasuiy shall succeed to all the rights of the holders 
of such bonds. The Secretary of the Treasury, in his dis¬ 
cretion, is authorized to purchase any bonds of the Corpo- 
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ration issued under this subsection which are icnaranteed 
as to interest and ])rincii)al, and for such purpose the Secre¬ 
tary of tlie Treasury is autliorized to use as a public-debt 
transaction tlie ])roceeds fi’om the sale of any securities here¬ 
after issued under sections T.V’, T').’! and 757 of Title HI, and 
the ])uri)oses for whicli strnrilies may be issued under such 
sections are extended to include any ])urchases of the Cor¬ 
poration's bonds h(*reund(‘r. The Secretary of the Treasury 
may, at any time, sell any of the bonds of the Corporation 
ac<|uir(‘d by him under this subsection. All redemptions, 
1 )Ui'chases, and sales bv the Secretarv of the Treasury of the 
bonds of the CorjK)ratiou shall be treated as ])ublic-debt 
transactions of the United States. The bonds issued 


by the Corj^oration under this subsection shall be exempt, 
both as to i)rincipal and interest, from all taxation (except 
surtaxes, estate, inheritance, and jrift taxes) now or 
hereafter imposed by the United States or any District, Ter- 
i-itdiy, de])endency, or ])ossession thereof, or by any State, 
county, municipality, or local taxing; authority. The Corpo¬ 
ration, includiiiir its fi’anchise, its capital, reserves and sur- 
])lus, and its loans and income, shall likewise be exempt from 
such taxation: exce])t that any real property of the Corpo¬ 
ration shall be subject to taxation to the same extent, 
accordinir to its value, as other real })roperty is taxed. Xo 
such bonds shall be issued in excess of the assets of the 


Cor])oration, includiiiii; the assets to be obtained from the 
proceeds of such bonds, but a failure to comply with this 
provision shall not invalidate the bonds or the guaranty of 
the same. The Corporation shall have ])ower to purchase in 
theio])en market at any time and at any price not to exceed 
par any of the bonds issued by it. Any such bonds so pur¬ 
chased may, with the approval of the Secretary of the 
Treasury, be sold or resold at any time and at any price. 
For a period of six months after the date this subsection, 
as amended, takes effect, the Corporation is authorized to 
refund any of its bonds issued prior to such date or any 
bonds issued after such date in compliance with commit- 
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ments of the Cor])oration outstanding’ on such date, u])on 
application of the holders thereof, by exchanging therefor 
bond of an equal face amount issued by the Corporation 
under this subsection as amended, and bearing interest at 
such rate as may be i)rescril)ed by the Corporation with 
the approval of the Secretary of the Treasury: but such rate 
shall not be less than that first fixed after this subsection, 
as amended, takes effect on bonds exchanged by the Cor¬ 
poration for home mortgages. For the ])urpose of such 
refunding the Corporation is further authorized to increase 
its total bond issue in an amount equal to the amount of the 
bonds so refunded. Xotliing in this subsection shall be con¬ 
strued to i)revent the Cor])oration from issuing bonds in 
compliance with commitments of the Corporation on April 
27,1934. 

(d) Exchange of bonds for mortgages; amortization of 
mortgages; interest rates. The Cori)oratioii is authorized, 
for a period of three years after June 13, 1933, (1) to 
acquire in exchange for bonds issued by it, home mortgages 
and other obligations and liens secured bv real estate 
(including the interest of a vendor under a purchase-money 
mortgage or contract) recorded or filed in the proper ofiBce 
or executed prior to June 13, 1933, and (2) in connection 
with any such exchange, to make advances in cash to pay 
the taxes and assessments on the real estate, to provide 
for necessary maintenance and make necessary repairs, 
to meet the incidental expenses of the transaction, and 
to pay such amounts, not exceeding $50, to the holder 
of the mortgage, obligation, or lien acquired as may 
be the ditference between the face value of the bonds 
exchanged plus accrued interest thereon and the purchase 
price of the mortgage, obligation, or lien. The face value of 
the bonds so exchanged plus accrued interest thereon and 
the cash so advanced shall not exceed in any case $14,000, or 
80 per centum of the value of the real estate as determined 
by an appraisal made by the Corporation, whichever is the 
smaller. In any case in which the amount of the face value 
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of tlie bonds exchaniced ])lus accrued interest thereon and 
the cash advanced is less than the amount the home owners 
owes with respect to the home mortirage or other oblij^ation 
or lien so ae(|uired by the Corporation, the Corporation shall 
credit the difference between such amounts to the home 
owner and shall reduce the amount owed by the home owner 
to the Corporation to that extent, hlach home mortg:aji:e or 
other obliu^ation or lien so accpiired shall be carried as a 
first lien or refinanced as a home mortij:age by the Corpora¬ 
tion on the basis of the ])rice i)aid therefor by the Corpo¬ 
ration, and shall be amortized by means of monthly pay¬ 
ments sufficient to retire the interest and principal within 
a period of not to exceed twenty-five years; but the amorti¬ 
zation ])ayments of any home owner may be made quarterly, 
semiannually, or annually, if in the jud^^ment of the Corpo¬ 
ration the situation of the home owner requires it. Interest 
on the un])aid balance of the obligation of the home owner 
to the Corporation shall be at a rate not exceeding 5 per 
centum per annum. The Cor])oration may at any time grant 
an extension of time to any home owner for the payment of 
any installment of principal or interest owed by him to the 
Corporation or may at any time during the existence of the 
mortgage grant an extension and revision of its terms to 
provide for the amortization by means of monthly pay¬ 
ment sufficient to retire the interest and principal within a 
period not to exceed twenty-five years from the date of its 
execution if in the judgment of the Corporation the circum¬ 
stances of the home owner and the condition of the security 
justify such extension or revision. As used in this subsec¬ 
tion, the term “real estate” includes only real estate held in 
fee simple or on a leasehold (1) under a lease for not less 
than ninety-nine years wdiicli is renewable, or (2) under 
a lease having a period of not less than fifty years to run 
from the date the mortgage w*as executed, upon which there 
is located a dw'elling for not more than four families used 
by the owner as a home or held by him as a homestead and 
having a value not exceeding $20,000. No discrimination 
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shall bo made under this chapter against any home mort¬ 
gage by reason of the fact that the real estate securing such 
mortgage is located in a municipality, county, or taxing 
district which is in default upon any of its obligations. 

For the ]iuri)ose of this chapter, levies of assessments 
upon real property, made by any special district organized 
in any State for public improvements, shall be treated as 
general-tax levies are treated. The Board shall determine 
the reasonableness of the total annual burden of taxes and 
assessments of all kinds ui)on any property offered as secur¬ 
ity for the pa™ent of a loan made by the Corporation and 
the effect of the total levies uj'jon the loanable value of such 
])ro])erty, but no deduction shall be made from the loanable 
value of any pi-o])erty for levies not due at the time of 
making such loan in any instance where the total annual 
taxes and assessments borne by the said property for all 
pur])Oses does not exceed a sum which, in the discretion of 
the Board, is a reasonable annual tax burden for such prop¬ 
erty. (As amended Aug. 11,1939, c. 684, 53 Stat. 1403.) 

(e) Cash loans on unincumbered property; interest. The 
Corporation is further authorized, for a period of three 
years from June 13, 1933, to make loans in cash subject to 
the same limitations and for the same purposes for which 
cash advances may be made under subsection (d) of this 
section, in cases where the pro])erty is not otherwise encum¬ 
bered; but no such loan shall exceed 50 per centum of the 
value of the property securing the same as determined 
upon an appraisal made by the Corporation. Each such loan 
shall be secured by a duly recorded home mortgage, and 
shall bear interest at the same rate and shall be subject to 
the same provisions with respect to amortization and exten¬ 
sions as are applicable in the case of obligations refinanced 
under subsection (d) of this section. 

(f) Cash loans on mortgaged property; interest. The Cor- 
])oration is further authorized, for a period of three years 
from June 13, 1933, in any case in which the holder of a 
home mortgage or other obligation or lien eligible for ex- 
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chatis^e under subsection (d) of this section does not accept 
the bonds of the Corporation in exchange as provided in 
sucli subsection and in wliich the Corporation finds that the 
home owner cannot obtain a loan from ordinary lending 
agencies, to make cash advances to such home owner in an 
amount not to exceed 40 per centum of the value of the prop¬ 
erty for the purposes specified in such subsection (d). Each 
such loan shall be secured bv a dulv recorded home mortgage 
and shall boar interest at a rate of interest which shall be 
uniform throughout the United States, but which in no 
event shall exceed a rate of 6 per centum per annum, and 
shall be subject to the same provisions with respect to 
amortization and extensions as are applicable in cases of 
obligations refinanced under subsection (d) of this section. 

(g) Loans to redeem foreclosed property. The Corpora¬ 
tion! is further authorized to exchange bonds and to advance 

cash to redeem or recover homes lost bv the owners bv fore- 

*> » 

closure or forced sale by a trustee under a deed of trust 
or under power of attorney, or by voluntary surrender to 
the mortgagee subsequent to January 1, 1930, subject to 
the limitations provided in subsection (d) of this section. 

(h) Appraisal rules. The Board shall make rules for the 
appraisal of the pro])erty on which loans are made under 
this'section so as to accomjdish the purposes of this chap¬ 
ter: Providf'fJ, That no i^erson shall be allowed to act as 
appraiser if he is in the employ of any company holding a 
loan on the property, or if he is interested in the subject 
matter of the loan. 

(i) Payment of loans in bonds of Corporation. Any per¬ 
son indebted to the Cori)oration may make payment to it in 
part or in full by delivery to it of its bonds which shall be 
accepted for such i)uri)oso at face value. 

(j) Officers and employees; compensation; free use of 
mails. The Corporation shall have power to select, employ, 
and fix the compensation of such officers, employees, 
attorneys, or agents as shall be necessarj’ for the perform¬ 
ance of its duties under this chapter, without regard to the 
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provisions of otlier laws api)licable to the employment or 
compensation of ofTicei*s, employees, attorneys, or agents of 
the United States. Xo such officer, employee, attorney, or 
agent shall be paid compensation at a rate in excess of the 
rate provided by law in the case of the members of the 
Board. The Corporation shall be entitled to the free use of 
the United States mails for its official business in the same 
manner as the executive de])artments of the Government, 
and shall determine its necessary expenditures under this 
cha])ter and the manner in which they shall be incurred, 
allowed, and i^aid, without regard to the provisions of any 
other law governing the expenditure of public funds. The 
Corporation shall pay such proportion of the salary and 
expenses of the members of the Board and of its officers and 
employees as the Board may determine to be equitable, and 
may use the facilities of Federal Home Loan Banks, upon 
making reasonable compensation therefor as determined by 
the Board. Xo person shall be appointed or retained as an 
officer, employee, agent, or attorney, at a fixed salary, in 
any regional or State office of the Corporation who is an 
officer or director of any firm, cori)oration, or association 
engaged in lending money on real estate; nor shall any per¬ 
son be appointed or retained as an officer, employee, agent, 
or attorney in any State or district office of the Corporation, 
who has not been a l)ona fide resident of the State served by 
such office for a period of at least one year immediately 
preceding the date of his appointment. 

(k) By-laws, rules and regulations; cancellation of bonds; 
liquidation of Corporation; dividends. The Board is author¬ 
ized to make such bylaws, rules and regulations, not incon¬ 
sistent with the provisions of this section, as may be neces- 
saiy for the proper conduct of tlie affairs of the Corpora¬ 
tion. The Corporation is further authorized and directed 
to retire and cancel the bonds and stock of the Corporation 
as rapidly as the resources of the Corporation will permit. 
All payments upon principal of loans made by the Corpora¬ 
tion shall under regulations made by the Corporation be 
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applied to the retirement of the bonds of the Corporation. 
Upon the retirement of such stock, the reasonable value 
thereof as determined by the Board shall be paid into the 
Treasuiy of the United States and the receipts issued there¬ 
for shall be canceled. The Board shall proceed to liquidate 
theUor]ioration when its jiurposes have been accomplished, 
and shall ])ay any suqdus or accumulated funds into the 
Treasury of the United States. The Corporation may declare 
and jiay such dividends to the United States as may be 
earned and as in the judirment of the Board it is proper 
for the Cor])oration to pay. 

(1) When mortgagor must be in default. No home mort¬ 
gage or other obligation or lien shall be acquired by the 
Corporation under subsection (d), and no cash advance 
shall be made under subsection (f), unless the applicant 
was in involuntary default on June 13, 1933, with respect 
to the indebtedness on his real estate and is unable to carry 
or irefund his present mortgage indebtedness: Provided, 
That the foregoing limitation shall not apply in any case 
in wliich it is s])ecifically shown to the satisfaction of the 
Corporation that a default after such date was due to 
unemi)loyment or to economic conditions or misfortune 
beyond the control of the applicant. 

(In) Advances for rehabilitation, modernization, etc., of 
homes. In all cases where the Corporation is authorized to 
advance cash to provide for necessaiy maintenance and to 
make necessary repairs it is also authorized to advance 
cash or exchange bonds for the rehabilitation, moderniza¬ 
tion, rebuilding and enlargement of the homes financed; and 
in all eases where the Corporation has acquired a home 
mortgage or otlier obligation or lien it is authorized to 
advance cash or exchange bonds to provide for the main¬ 
tenance, repair, reliabilitation, modernization, rebuilding, 
and enlargement of the homes financed and to take an addi¬ 
tional lien, mortgage, or conveyance to secure such addi¬ 
tional advance or to take a new home mortgage for the 
whole indebtedness; but the total amount advanced shall 
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in no case exceed the respective amounts or percentages of 
value of the real estate as elsewhere provided in this section. 
Not to exceed $400,000,000 of the proceeds derived from the 
sale of bonds of the Corporation shall be used in making 
cash advances to provide for necessary maintenance and 
necessary repairs and for the rehabilitation, modernization, 
rebuilding and enlargement of real estate securing the home 
mortgages and other obligations and liens acquired by the 
Corporation under this section. 

(n) Purchase of obligations of other banks and associa¬ 
tions. The Corporation is authorized to purchase Federal 
Home Loan Bank bonds, debentures, or notes, or consoli¬ 
dated Federal Home Loan Bank bonds or debentures. The 
Corporation is also authorized to purchase full-paid-income 
shares of Federal Savings and Loan Associations after 

the funds made available to the Secretarv of the Treasurv 

* ^ 

for the purchase of such shares have been exhausted- Such 
purchases of shares shall be on the same terms and condi¬ 
tions as have been heretofore authorized by law for the pur¬ 
chase of such shares bv the Secretaiw of the Treasurv: Pro- 

^ » 

vided, That the total amount of such shares in any one 
association held by the Secretary of the Treasury and the 
Corporation shall not exceed the total amount of such shares 
heretofore authorized to be held by the Secretarj' of the 
Treasury in any one association. The Corporation is also 
authorized to purchase shares in any institution which 
is (1) a member of a Federal Home Loan Bank, or 
(2) whose accounts are insured under sections 1724 to 
1730 of this title, if the institution is eligible for insurance 
under such title; and to make deposits and purchase cer¬ 
tificates of deposit and investment certificates in any such 
institution. Of the total authorized bond issue of the 
Corporation $300,000,000 shall be available for the purposes 
of this subsection, without discrimination in favor of Fed¬ 
erally chartered associations, and bonds of the Corporation 
not exceeding such amount may be sold for the purposes 
of this subsection. (June 13, 1933, c. 64, § 4, 48 Stat. 129; 




98 


Apr. 27, 1934, c. 168, §§ 1 (a), 2, 3, 4, 13, 48 Stat. 643, 644, 
645, 647; June 27, 1934, c. 847, 506 (a), (b), 508 (b), 48 

Stat. 1263, 1264; May 28, 1935, c. 150, §§ 10-16, 17 (a), 49 
Stat. 296-297.) 

§ 1463a. Bonds issued under original provisions; interest 
and principal. 

The amendments made by the Act of April 27, 1934, to 
subsection (c) of section 1463 of this title (except with 
respect to refunding) shall not apply to any bonds prior to 
April 27, 1934, issued by the Home Owmers Loan Corpora¬ 
tion under such subsection (c) of section 1463, or to any 
bonds thereafter issued in compliance with commitments 
of the Corporation outstanding on April 27, 1934. (Apr. 
27,1934, c. 168, 1 (b), 48 Stat. 644.) 

ADDENDUM 

U. S. Code, title 8, sec. 42. Property rights of citizens. 

All citizens of the United States shall have the same right, 
in every State and Territory, as is enjoyed by white citizens 
thereof to inherit, purchase, lease, sell, hold, and convey 
real and personal property. 
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In The 


Hnttei) States Olourt of Apprala 
for llfp iiatrirt of Colombia 


Xo. 8154 


Frederick F. Hundley and Mary G. Hundley, 

H ppellmtfs 

V. 

Rebecca Gorewitz, Paul W. Booikes and Marion O. 

Bog IKES, 

A ppelleesi 


Appeal from the District Goiirt of the United States for 
the District of Columbia. 


BRIEF FOR APPELLEES 


STATEMENT OF THE CASE 

Appellees deem it necessary to make a brief and concise 
statement of the case. Appellees were plaintitfs below and 
appellants were defendants below; their desi^jynations below 
will be here used. 

This is an appeal from a judgment of the District Court 
of the United States for the District of Columbia whereby 
the defendants Hundley were “permanently enjoined from 
ever owning, occupying, selling, leasing, transferring or 
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conveying the land known as Lot 821 in Square 2866, and 
the improvements theroon”; requiring the Hundleys to re¬ 
move from the premises within 120 days; and declaring the 
deed from defendant Holmes to the Hundleys null and void. 
(Appellants’ Appendix 19, 20). 

The plaintiff Oorewitz is the owner and occupant, with 
her family, of Lot 822, Square 2866, premises 2528 13th 
Street, X. W. and plaintiffs Bogikes are the owners, as ten¬ 
ants In' the entirety, and occupants of Lot 75, Square 2866, 
premises 25.34 13th Street, X. "W. The defendants Hundley 
are the owners and occupants of Lot 821, Square 2866, 
premises 25.30 13th Street, X. W. Plaintiffs are white per¬ 
sons and defendants Hundley are negroes or colored per¬ 
sons. (Appellants' App. 13,14). The properties of plaintiffs 
and defendants were acquired by them through mesne coii- 
vevances from Harrv B. Willson and Harrv Wardman, as 
joint tenants, and are located on the West side of the 2500 
Block of 1.3th Street, X. W., between Clifton and Euclid 
Streets. (Appellants' App. 14). These properties, as well as 
Lots 820 (76), 82.3 (79), and 824 (80), Square 2866, constitu¬ 
ting a row of six substantial dwellings, were built and sold 

bv Willson and Wardman in 1910 and are known as “Harrv 

•• • 

B. Willson’s subdivision of lots in Block numbered Thirty 
(.30), ‘Columbia bleights’ ’’. (Appellants’ App. 14). 

In all of the deeds from Willson and Wardman to their 
several grantees, during the year 1910, with the exception 
of the deed to Lot 823 (79), the following covenant appears: 

“Subject also to the covenants that said lot shall never 
be rented, leased, sold, transferred or conveyed unto 
! any Xegro or colored person under a penalty of Two 
I Thousand Dollars ($2,000.00), which shall be a lien 
against said property.’’ (Appellants’ App. 10). 

Said Lot 823 (79) was the first lot sold out of the six, and 
is located immediately South of and adjacent to the lot of 
plaintiff Gorewitz. This property has been occupied by one 
Fleet, a negro. (Appellants’ App. 14). 
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The balance of the property in the 2500 Block of 13t!i 
Street, N. W., which includes also two large apartment 
houses, was owned and occupied by white people. (Appel¬ 
lants’ App. 15, 18). The plat of the surrounding neighbor¬ 
hood which was incorporated in the Court’s lindings shows 
the condition as to white and colored occupancy (Appellees’ 
App. 1). The Court found that the immediate neighbor¬ 
hood was white. (Appellants’ App. 18). 

The Home Owners’ Loan Corporation, in 1934, made a 
loan to the then owner of Lot 821, Square 2866, secured by 
a deed of trust on the property. Upon default, the Home 
Owners’ Loan Corporation foreclosed under its Trust and 
the trustees sold the property at public auction on Novem¬ 
ber 12, 1940. The Home Owners’ Loan Corporation bouglit 
in the property at said sale and the trustees, by deed dated 
November 13, 1940, conveyed title to said Corporation. By 
deed dated December 23, 1940 and recorded January 13, 
1941, the Home Owners’ Loan Corporation conveyed the 
property to Nelson D. Holmes, and by deed dated January 
17, 1941, recorded January 23, 1941, said Holmes conveyed 
the property to defendants Hundley. In this latter deed the 
language “subject to the covenants of record” appeared. 
(Appellants’ App. 72, 73). 

The evidence showed, and the Coui’t found, that the de¬ 
fendants Hundlev took title with knowledge of the covenant 
and also agreed to hold harmless their grantor, Holmes, 
from anv action which might result from such sale bv rea- 
son of the covenant. The agreement was in evidence. (Ap¬ 
pellants’ App. 46). 

From the judgment declaring the covenant enforceable, 
cancelling the deed from Holmes to the Hundleys, and re¬ 
quiring the Hundleys to vacate, defendants Hundley appeal. 
(Appellants’ App. 19). Defendant Holmes did not appeal. 
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! SUMMARY OF THE ARGUMENT 

I. The covenant is valid and enforceable. 

a. The covenant is designed to ])rotect the properties to 
which it applies and is enforceable ni)on breach against per¬ 
sons taking with notice. 

b. iThe covenant does not constitute an unlawful restraint 
on alienation. 

c. The covenant is not in violation of the (^Constitution or 
against public i)olicy. 

II. Validity and enforceability of covenant are not af¬ 
fected bv title having been derived through mesne convev- 
aiices from the Home Owners’ Loan C-orporation. 

ARGUMENT 

I. The covenant is valid and enforceable. 

a. The covenant is designed to i)rotect the properties to 
which it applies and is enforceable upon breach against per¬ 
sons taking with notice. 

The record hei'e shows that Willson and Wardman, in 
1910, erected a row of six dwellings on six contiguous lots 
on the west side of the 2500 Block of 13th Street, X. W. 
In the deeds to five of the six properties, as they were sold 
and conveyed, the builders made the properties subject to 
the restrictive covenant. The first lot was sold in July, 1910 
without the covenant. The other five properties were sold 
and iconveyed during September, 1910, and the deeds to 
each contained the identical covenant. (Appellants’ App. 
10 ). 

The plaintilTs, as well as the defendant Holmes, and their 
predecessors in title, by acquiring their respective prop¬ 
erties submitted to a burden on their land in the form of a 
lestrictive covenant. Plaintiffs relied on the covenant re- 
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strictions when they purchased the property. (Appellants* 
App. 24, 39, 40). Holmes knew of the existence of the cov¬ 
enant, as did the Hundleys. (Appellants’ App. 45, 46). 

Restrictive covenants of the kind here in question have 
been upheld and enforced consistently in the District of 
Columbia, 

Torrey v. Wolfes, 56 App. D. C. 4, 6 F. 2d 702 

Cornish v. 0*t)onoghue, 58 App. D. C. 359, 30 F. 2d 983 

and an attempt to remove a covenant idoT'ticMl witli the one 
here involved was not permitted by this Court. 

Grady v. Garland, 67 App. D. C. 73, 89 F. 2d 817 

Appellants state in their brief that this Court has never 
examined “critically” the questions raised in this appeal. 
An examination of the briefs in Torrey v. Wolfes, supra, and 
Cornish v. 0*Donoghue, supra, indicates that the issues 
raised herein were argued and examined in those cases. 

Covenants restricting the use and ownership of prop¬ 
erty by negroes are enforceable as to the properties to which 
they apply without regard to changes in surrounding terri¬ 
tory. 

Grady v. Garland, supra 

The purpose of such covenants is to protect the owners 
who purchase relying on them and subject themselves to 
them. Obviously, a builder cannot undertake to control ad¬ 
jacent property not o^vned by him, nor can his successors 
in title control the surrounding territory which is not subject 
to like restrictions. But, \vhere the property descends from 
a common source subject to uniform restrictions, parties in 
privity can enforce the restrictions. If this were otherwise 
all that would be necessary to defeat the covenant would 
be the moving in of a few negroes in the immediate neighbor¬ 
hood. The enforceability of contractual rights would be 
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utterly defeated under such circumstances, and the owners 
of pi’operty in the covenanted area would be recpured to 
stand idly by while real estate speculators jockey in a negro 
family or two. This is exactly what appellants’ argument 
urges on a court of equity. They would use the occupancy 
of 2526 13th Street, N. W., the house not subject to the cov¬ 
enant, as a wedge to void the covenant on the restricted 
houses. This emi)hasizes appellees’ position that where prop¬ 
erties are subject to covenants it is the duty of the owners to 
enforce them; where there arc no restrictions there is no 
legal or eciuitable right to enforce anything. If appellees 
had failed to seek their remedy of injunction immediately 
upon learning of the Hundley sale and occupancy the de¬ 
fense of laches would have been pressed, but, it is con- 
tendjcd by appellants, by appellees acting promptly they are 
without anv rights because a house over which thev have no 
control and which is not subject to the covenant became oc¬ 
cupied by negroes. This seems to be the only basis for ap¬ 
pellants’ argument, for insofar as change of neighborhood 
is concerned, the evidence and the plat (Appellees’ Ap]). 
1) show conclusively that the entire immediate neighbor¬ 
hood has been preserved as a residential section for persons 
of the white race. 

Even if the argument is based on the theory of general 
neighborhood plan or scheme, the fact that the original 
grantor conveyed some lots without the covenant has been 
held not ground for the refusal of a court of equity to en¬ 
force the covenant. 

Hano V. Bigelow, 155 Hass. 341, 29 X. E. 628 
Learler v. Laflamme, 111 Me. 242, 88 A. 859 
Bacoti V. Sandberg, 179 Mass. 396, 60 X. E. 936 
Velie V. Richardson, 126 Minn. 334, 148 X'. W. 286 

b. The covenant does not constitute an unlawful restraint 
on alienation. 

Contrary to appellants’ statement that this question has 
never been “critically” examined by our Courts, an ex- 
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aminatioii of the briefs in the cases of Cornish v. 
O^Donoghue, supra, and Tarray v. Wolfes, supra, as well 
as those in the case of Corrigan v. Buckley, 55 App. D. C. 
30, 299 F. 899, affirmed 271 U. S. 323, 70 L. ed. 969, indicates 
complete presentation of the point. 

This question was settled in Cowell v. Colorado Springs 
Co. 100 U. S. 55, 25 L. ed. 547, involving the validity of a 
covenant to the effect that intoxicating liquors should never 
be sold on the premises. Mr. Justice Field, delivering the 
unanimous opinion of the Court, and in answer to the con¬ 
tention that the condition was repugnant to the estate 
granted, says: 


“But the answer is that the owner of property has a 
right to dispose of it with a limited restriction on its 
use, however much the restriction may affect the value 
or the nature of the estate. Repugnant conditions are 
those which tend to the utter subversion of the estate, 
such as prohibit entirely the alienation or use of the 
property. Conditions which prohibit its alienation to 
particular persons or for a limited period, or its sub¬ 
jection to particular uses, are not subversive of the 
estate; they do not destroy or limit its alienable or in- 
lieritable character.” 

In Torrey v. Wolfes, supra, this Court, in upholding the 

validitv of a covenant identical wdth the one now under 

* 

consideration, held that any citizen whether he be white or 
colored, has the right to sell his property “under such law¬ 
ful restrictions as he may see fit to impose”. And the case 
of Corrigan v. Buckley, supra, was held controlling. 

The true test of whether restrictions or conditions are 
void as a restraint on alienation is whether the restriction 
imposed restrains all alienation. There is a clear distinc¬ 
tion between restrictions against all alienation and re¬ 
strictions against alienation to particular persons or for 
particular purposes. Clearly, the covenant restrictions in 
the present case do not forbid all alienation; but, rather, 
the owner is free to sell his property at any and all times to 
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any and all persons, except those of the excluded race. He 
is free to transfer a complete fee simple estate subject, how¬ 
ever, to a restriction in the nature of an easement or incor¬ 
poreal hereditament. {Castleman v. Avignone, 56 App. 
D. C. 253, 12 F. 2d 326.) 

In the cases cited by appellants on this point the courts’ 
conclusions are not supported by their reasoning and cases 
cited. In Porter v. Barrett (233 Mich. 373, 206 N. W. 532) 
the Court relied entirely on cases holding devises in fee sub¬ 
ject to conditions to be void. The Court relies on Mandlebaum 
V. McDonell (29 Mich. 78,18 Am. Rep. 61), which held “that 
a condition or restrictions which would suspend all power 
of alienation for a single day is inconsistent with the estate 
granted, unreasonable, and void”. In White v. White 
(108 W. Va. 128, 150 S. E. 531), cited by appellants, the 
Court, after reviewing a number of cases involving devises, 
quoted from the Mandlebaum and Porter cases as the lead¬ 
ing cases on the point. While the White Case reaches the 
conclusion that the covenant is an unlawful restraint on 
alienation as being repugnant to a fee simple estate, the 
reasoning of the Court is based on the proposition that 
general restraints on alienation, or restraints on all aliena- 
tiony are void. The covenant in the present case does not 
restrain all alienation, nor is there any general restraint 
imposed. 

Appellants seem to admit that restraints on use are valid, 
but contend that restraints on ownership are not. They 
argue that negroes cannot acquire homes in which to live, 
and that because of restrictions negroes must live in “tradi¬ 
tionally Negro settled areas”. This is inconsistent. Do the 
negroes wish to acquire property without the right of use? 
If that is so, the negro investor must rent to white tenants; 
this will not make for more negro housing and the property 
will not increase in value. As a matter of fact, there is no 
point to their argument if negroes cannot occupy the 
property, for as a whole they constitute the lower income 
group not interested in investment property. The facts in 
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this case show an attempt l)y iieii:roes to move into a white 
neighborhood where values are high and the property in 
good repair. 

Restrictions on use have been uniformly declared valid 
throughout the country. The hair-splitting reasoning ad¬ 
vanced by appellants, and used in the state cases cited by 
them, as to restraints on alienation has not been employed 
in this District. This yjoint has been reviewed by this Court 
on previous occasions and it has been held consistently that 
the restrictive covenant here involved does not constitute an 
undue restraint on alienation. 

c. The covenant is not in violation of the Constitution or 
against public policy. 

This Court and the Supreme Court of the United States 
have clearly stated that restrictive covenants excluding 
negroes from use and ownership of real property do not 
violate the Constitution of the United States. 

Corrigan v. Buckley, supra. 

Torrey v. Wolfes, supra. 

On the question of public policy, this Court, in Grady v. 
Garland, supra, stated: 

“These covenants constitute valid and solemn con¬ 
tracts and should not be lightly set aside. We think that 
existing local conditions, the growth and expansion of 
the National Capital, and its constant tendency to 
changes in the use and occupancy of property, require 
the holding that valid restrictive covenants are in¬ 
tended primarily to protect the property included in the 
restricted area, and should not be set at naught merely 
because of conditions affecting the surrounding terri¬ 
tory.” 

In Corrigan v. Buckley, supra, this Court said, at page 32 
of 55 App. D. C.: 
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“It follows that the segregation of the races whether 
I by statute or private agreement, where the method 
adopted does not amount to the denial of fundamental 
constitutional rights, cannot be held to be against public 
I policy. Nor can the social equality of the races be at¬ 
tained, either by legislation or by the forceable asser¬ 
tion of assumed rights. * * * ” 

II. Validity and enforceability of covenant are not af¬ 
fected by title having been derived through mesne convey¬ 
ances from Home Owners’ Loan Corporation. 

Apparently the position taken by appellants is that be¬ 
cause the H. 0. L. C. is “an instrumentality of the United 
States’’ the corporation ipso facto is the sovereign Govern¬ 
ment of the United States; hence any property acquired by 
the corporation is freed of restrictions because the Govern¬ 
ment is prohibited by the Constitution from discriminating. 

While it is indisputable that the act creating the Home 
Owners’ Loan Corporation denominates it as “an instru¬ 
mentality of the United States”, the issue here involved is 
simply whether the fact that the corporation took title by 
trustees’ deed, following foreclosure under a deed of trust, 
vitiates the covenant. 

The Home 0\vTiers’ Loan Corporation was created by 
Congress to aid homeo^\^lers in a time of national depres¬ 
sion by lending money for the purpose of refinancing their 
homes. It was authorized on a scale far greater than any 
private enterprise could undertake. The corporation was, 
nevertheless, entering the field of private enterprise, compet¬ 
ing with building and loan associations, banks, finance com¬ 
panies and private lending organizations. And with respect 
to ownership and management of separate pieces of real 
estate the acts and duties of the corporation involved no 
function of sovereign government. 

Herman v. H. 0. L. C., 120 N. J. L. 437, 200 A. 742 
Pennell v. H. 0. L. C., (D. C. Maine) 21 F. Supp. 497 
Gillen v. H, 0. L. C., 8 N. Y. S. 2d 945 
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It is a well established principle in both the Federal and 
the State courts that when Government enters private busi¬ 
ness it abandons its sovereignty and is to be treated as any 
private corporation, and the mere fact that a corporation is 
an instrumentalitv of the Government does not defeat the 
doctrine of separate entities. 

Bank of U. S. v. Planters Ba'nk of Georgia, 9 Wheat. 
Q04. fi Ti pH 94-1 

Salas\\ U. S‘, (2d Circuit) 234 F. 842 
South Carolina v. U. S., 199 U. S. 437,50 L. ed. 261 
U. S, V. Strang, 254 U. S. 491, 65 L. ed. 368 
Central Market v King, 132 Neb. 380, 272 N. W. 244, 
certiorari denied in 302 U. S. 687, 82 L. ed. 531 
Gill v. Reese, 53 Ohio App. 134, 4 N. E. 2d 273 

A learned discussion of the history’ of the creation and 
function of public corporations is found in 

Keifer & Keifer v. R. F. C., 306 U. S. 381, 83 L. ed. 784 

It has been held that the H. 0. L. C., with respect to mat¬ 
ters concerning mortgages, has all the attributes of a 
private corporation. 

H. 0, L. C. V. Barone, 298 N. Y. S. 531 
McAllister v. Drapeau, .... Cal. App. 2d . . . ., 85 P. 2d 
523 


Ill the case at Bar the real purpose for which the corpora¬ 
tion was created had been accomplished when the loan was 
made to the then owner. Thereafter, as an incident only of 
any lender’s right to execute on his security, the H. 0. L. C. 
instructed the trustees under the Trust to foreclose, an 
auction sale was had, and the Corporation bought in the 
property, as would any private corporation or individual in 
a like situation. Later, the property was purchased by and 
conveyed to Holmes, a white man, who sold and conveyed to 
negroes, subject to covenants of record. 

The question is: Were these acts of the Corporation in 
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fact acts of a sovereign? Appellees submit that the answer 
is clearly in the negative. 

Equally false is appellants’ contention that purchasers 
at tax sales are in a position similar to the purchaser in the 
case at Bar. It is the sovereign right of Government, be it 
Federal or State, to collect taxes to defray the expenses of 
government. When, to collect taxes due, the taxing power 
sells property and gives a tax deed it is the Government 
acting in its normal, sovereign right. The character of title 
taken by a purchaser at a tax sale is not involved in this 
case. The Congress, by authorizing the creation of a cor¬ 
poration for a limited time primarily to lend money to save 
home owners, did not create an agency to administer the 
usual and ordinary acts of sovereignty. 

The sovereign is not subject to taxation. Real property 
of the H. 0. L. (’. is subject to taxation to the same extent 
as other real estate is taxed. 

Home Owners’ Loan Act, U. S. Code, T. 12, ch. 12, sec. 
1463(c) 

The Corporation is not authorized to acquire real estate 
exciept in connection with defaults in payments of loans. 

There is nothing in the Act or in the theory of public cor¬ 
porations which sustains appellants’ contention that upon 
foreclosure the single piece of real estate on 13th Street 
became “part of the public assets of the United States”. 
Thq method of financing the Corporation required the Sec¬ 
retary of the Treasury to purchase the capital stock, and the 
United States became the owner thereof; bonds of the Cor¬ 
poration were to be sold to private persons. Isolated parcels 
of real estate acquired by the Corporation in connection with 
its business can in no wise be considered owned by the United 
States. 

It is submitted that the restrictive covenant is in full force 
and effect and the ownership of the property by the 
H. O. L. C. had no effect on the validity of the covenant. 
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CONCLUSION 

Plaintiffs have come into a Court of Equity with clean 
hands seeking enforcement of the covenant based on the 
well established law of this jurisdiction. Defendants are 
seeking to have sustained a deliberate breach of the 
covenant for which they alone are responsible. The court 
below gave the injunctive relief to which the plaintiffs are 
entitled. 

It is respectfully submitted that the judgment of the 
lower court should be affirmed. 


Henry Gilligan, 

James A. Crooks, 

Attorneys for Appellees 
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